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Application of allotment was signed by paying Rs.3 lakhs cheque
date 09/May/2016 on 08/May/2016 hence booking amount and
upfront money paid by us is only 3 lakhs. That only is the Ernest
money if the application for allotment is contract. But this is not the
case also since allotment and specific performance by GHCPL is only
after the signing the agreement that did not happened. Based on the
invoice rised by the GHCPL we paid the 20% of the flat cost after
deducting the 3 lakh which was paid as booking amount/application
money. After that also GHCPL failed to issue the provisional
allotment letter. After about 90 days later GHCPL provided sale
agreement and construction agreement. We asked for the wrote
email for the clarification on 29/Sep/2016, GHCPL failed to ciarify the
same in writing. We wrote a written letter dated 24,7ct/2016 in
delay in providing the agreement, Scheme of allotment and other
conditions, But GHCPL rised the invoice saying ' completion of
excavation on 02/Nov/2016 with last date as 17/Nov/2016. We asked
for extension of due date by providing ne ~ invoice. GHCPL neither
provided clarification nor extend the date tiil 14/Nov/2016. With this
condition | terminated the applicatian. ince upfront money paid by
us is only 3 fac when we signed the application maximum Ernest
money GHCPL can deduct is-only 3 lac if we terminate the contract
without any reason. But hcre GHCPL is defaulted. GHCPL should
return entire amounuwita penalty.
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NATIONAL CONSUMER DISPUTES REDRESSAL COMMISSION
NEW DELHI
REVISION PETITION NO. 4053 OF 2014

(Against the Order dated 17/07/2014 In Appeal No. 40/2012 of the State
Commission Delhi)

VINOD KUMAR GANDHI

197 STATE BANK BAGAR, PASCHIM VIHAR,
NEW DELHI-110063
Versus

PURI CONSTRUCTION PVT. LTD.,
1208-1210, SURYA KIRAN BUILDING,
19 KG MARG, NEW DELHI

We do not find any merit in the contention of learned counsel for
the respondeft/opposite party kecause the aforesaid signed copy of
indicative terms and conditions of provisional allotment letter is
dated 28.12.2007 mezning cthereby that at the time of taking of
booking amount, signatures of the petitioner on the indicative terms
and conditions wa: obtained. Subsequent to this, on 26.02.2008
provisional ofie: letter was sent with a condition that if the petitioner
was agreeible to the terms and conditions he should sign the letter
and incicaiive terms and conditions and send it to the respondent.
The petitioner did not sign the provisional allotment letter and
accompanying terms and conditions meaning thereby he did not
accept the counter offer given by the respondent. Thus, it is clear
that no valid contract between the parties came into existence and
since the complainant was not agreeable to allotment of flat at 9t
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floor, he sought refund of his money which should have been
- refunded by the respondent without any deduction.

The respondent by deducting Rs.50,000/- has actually committed
deficiency in service and this fact went unnoticed by the for a below.
Thus, in our view the order of the for a below suffers from material
irregularity and cannot be sustained.
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NO. 7588 OF 2012 [Arising out of SLP (Civil)
No. 4605 of 2012]

Satish Batra .. Appellant
Versus
Sudhir Rawal .. Respondent
JUDGM ENT
K.S.Radhakrishnan, .

This Court, considering the scope of t1.= term
“earnest”, laid down certain peinziples, which are as follows:

“21. from a review of ihe decisions cited above, the following
principles emerge resarding “earnest”” (1) It must be given at the
moment at whick the contract is concluded. (2) It represents a
guarantee tha¢ the contract will be fulfilled or, in other words,
“earnest” iz giver to bind the contract.

“14. ... .Further, it is not the description by words used in the
agreement only that would be determinative of the character of the
sum but really the intention of parties and surrounding
circumstances as well, that have to be baked into and what may be
called an advance may really be a deposit or earnest money and
what is termed as 'a deposit or earnest money' may ultimately turn
out to be really an advance or part of purchase price. Earnest money
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or deposit also, thus, serves two purposes of being part payment of
.. the purchase money and security for the performances of the
contract by the party concerned, who paid it.”

17. Law is, therefore, clear that to justify the forfeiture of advance

money being part of ‘earnest money’ the terms of the contract
should

be clear and explicit. Earnest money is paid or given at the time
when

the contract is entered into and, as a pledge for its due perfoimance
by the depositor to be forfeited in case of non-performai.:e, by the
depositor. There can be converse situation also tnat it the seller fails
to perform the contract the purchaser can aizo get the double the
amount, if it is so stipulated. It is also the lew that part payment of

purchase price cannot be forfeitea uniess it is a guarantee for the

due i

performance of the contract. In other words, if the payment is made
only towards part pa,meat of consideration and not intended as

earnest money then the forfeiture clause will not apply.
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