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IN THE KARNATAKA REAL ESTATE APPELATE TRIBUNAL,
BENGALURU

DATED THIS THE 5' DAY OF JULY, 2021

PRESENT
HON'BLE SRI B SREENIVASE GOWDA, CHAIRMAN

AND
HON’BLE SRIP S SOMASHEKAR, ADMINISTRATIVE MEMBER

APPEAL NO. (K-REAT) 15/2020
(RERA APPEAL (OId) NO.04/2019)

BETWEEN:

1. Sri. Sushil D Mandape
S/o Mr. Dhanykumar C Mandape
Age about 41 vyears.
Occupation: Service.

2. Mrs. Swati mandape
w/0 Sri. Sushil D Mandape
Age about 36 years.
Occupation: House wife

Both R/o: Flat no 212, DSR Daffodil Apt.,
Sarjapur-ORR, Bellandur
Bengaluru 560103, ...APPELLANTS

(Rep. by Sri R.A.Anagolkar for Sri Sachin Bichu, Advocate)

AND:

1. Nitesh Urban Development Private Limited
(A Company incorporated under the
Companies Act ) having its registered office
at 7" floor, Nitesh Timesquare,

No.8, Mahatma Gandhi Road,
Bengaluru — 560001.

_,fhﬁQEp. by its Managing Director.
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/Z./ REAL ESTATE REGULATORY AUTHORITY KARNATAKA
Represented by its Chairman,
Having its office at Ground floor,
Silver Jubilee Block, Unity Building,
CSI Compound 3™ Cross,
Mission Road, Bengaluru,
Karnataka 560027. . .RESPONDENTS

( Sri Vasusena, for M/s Shetty & Hegde Associates, Advocates
for R.1,
R.2 served, unrepresented)

This Appeal is filed under Section 44 of the Real Estate (Regulation
and Development) Act, 2016, before the Interim Tribunal (KAT) praying to
modify the order dated 18" August, 2018 passed in CMP/180413/0000727
by the respondent No.2,-Adjudicating Officer and the 1% respondent may
be directed to pay the amount of Rs.91,70,172/- along with interest @
18% p.a from 2.9.2014 till the date of actual payment by the respondent
to the appellants. This appeal was later transferred to this Tribunal on
02.01.2020 and re-numbered as Appeal (K-REAT) No.15/2020.

This appeal, coming on for arguments this day, Hon’ble Chairman
delivered the foliowing:

JUDGMENT

The appellants/allottees having not fully satisfied with the
impugned order passed by the learned Adjudicating officer in not awarding

interest on the amount ordered to be returned to them, have preferred

this Appeal under Section 44 of the Real Estate (Regulation and




Facts of the case in brief are:

2. The 1% respondent is a company incorporated under the
Companies Act and it is engaged in real estate business by constructing
plots and residential apartments.

3. The appellants on coming to know that the 1% respondent is a
developer engaged in constructing the residential apartments and to sell
the same in favour of the aspiring persons, approached the developer for
the purpose of purchasing a flat in the project undertaken by them and

known as “"NITESH CAPE COD PHASE -1".

4. That after negotiation, the appellants and the 1% respondent
entered into a Construction Agreement dated 9.5.2014. Under clause (6)
of the said agreement, the developer has undertaken to complete
construction and deliver possession of the flat in favour of the appellants
on or before 31.12.2015 with a grace period of six months. This fact is
not disputed by the developer. According to the said agreement, the 1%
respondenf-developer ought to have completed the construction of the
project and delivered possession of the flat in favour of the appellants on
or before 31.12.2015 and with a grace period of six months i..e, on or

before 30.6.2016.

5. The 1% respondent having failed to develop the project and deliver




agreement despite repeated requests and demands, the allottees were
constrained to file a complaint before RERA contending that the 1%
respondent after receiving sale consideration from them has failed to
develop the project and deliver possession of the flat in their favour within
the time specified in the Construction Agreement and prayed as under:
“"Request for the  canceliation of sale deed

(Construction Agreement) and full refund with interest *

6. The learned Adjudicating officer after hearing both parties and
considering the documents produced by them, held that there is delay in
completion of the project by the developer- respondent No.1, and
accepting the case of the appellants has rightly ordered for return of the

amount of the appellants without awarding interest.

7. The appellants/allottees being not fully satisfied by the impugned
order in not directing the 1% respondent to return their amount with
interest from the respective date of payments, have preferred this appeal

seeking to direct the 1% respondent to pay interest.

8. Heard Sri R.A.Anagolkar, for Sri Sachin Bichu, learned counsel for

the appellants and Sri Vasusena, for M/s Shetty & Hegde Associates,
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9. There is no representation for Respondent No.2 RERA, despite

service of notice on them.

10. Sri Anagolkar, learned counsel for the Appellants, apart from
reiterating the grounds urged in the appeal memo, submits that the
learned Adjudicating Officer inspite of accepting the case of the appellants
that the developer has failed to deliver possession of the flat in favour of
the appellants within the time specified under Clause (6) of the
Construction Agreement entered into between the appellants and the 15¢
respondent, and rightly ordering for return of the amount paid by the
allottees to the developer towards sale consideration, has committed an
error in not directing the developer to return the said amount with interest
from the respective dates of payment of amounts. The learned cﬁunsel
further submits that the order passed by the learned Adjudicating Officer
is in violation of the provisions of Section 18 of the Act and Rule 16 of the
Karnataka Real Estate (Regulation and Development) Rules, 2017

(hereinafter referred in short as *The Rules’).

11. The learned counsel submits that the developer having failed to
develop the project and deliver possession of the flat within the time
specified in the agreement entered into between the developer and the

allottees, ought to have returned the amount paid by the allottees for

sh@gng of a flat with interest from respective date of payments of the

X

oy
x,
@‘With the above and other grounds urged in the appeal memo,




the learned counsel prays for allowing the appeal by suitably modifying

the impugned order passed by the learned Adjudicating Officer.

12. Whereas, Sri Vasusena, learned counsel appearing for the 1%
respondent-developer submits that the developer has already taken
decision for transferring the entire project in favour of another developer
after obtaining necessary permission from RERA and with the consent of
more than 50% of the allottees and it is in the interest of the allotteees.

With the above submissions, he prays for dismissal of the appeal.

13. After hearing the learned counsel for the parties and perusing
the impugned order passed by the learned Adjudicating Officer, the points
that arise for our consideration in this appeal are:

(I) Whether the learned Adjudicating Officer was

justified in not awarding interest on the

amount ordered to be returned by the
developer in favour of the allottees?

(1I1) Whether the appellants-allottees are entitied
for interest on the amount from the date of
respective payments?

(III) What order?

REASONS

14. Point No.(I):- Admittedly, the 1% respondent is a company
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business. It has undertaken to construct residential flats in a project
known as ‘NITESH CAPE COD PHASE I” located at Bellandur, Bengaluru,
15. A perusal of the Constructidn Agreement dated 9.5.2014 entered
into between the appellants and 1 respondent, would show that under
clause (6) thereof, the 1% respondent has agreed to deliver possession of
the flat in favour of the appellants on or before 31.12.2015 with six
months grace period additionally. According to the said agreement, the
1% respondent developer ought to have developed the project and
delivered possession of the flat in favour of the appellants on or before
31.12.2015 and latest within the grace period of six months f..e, on or
before 30.6.2016. Whereas, the 1% respondent failed to complete the
construction of the project and deliver possession of the flat to the
allottees within the time specified in the agreement despite repeated

requests and demands made by the appellants.

16. It is the case of the 1% respondent before RERA and before this
Tribunal that they have taken steps to transfer the entire project in favour
of another real estate developer. It is their further case that they have
obtained permission of RERA and have taken consent of more than 50%
of the allottees for transferring the project in favour of another developer
and the process is at the stage of completion. The submission made by

tllt;lggmeqvcounsel for the developer in effect is that if some more time is
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developer will be completed and the prospective developer would
complete the project expeditiously and deliver possession to the allottees.
This submission of the learned counsel for the 1% respondent itse!f would
go to show that the 1*' respondent- developer failed to develop the project
and deliver possession of the flat in favour of the appellants within the

time stipulated under the agreement.

17. It is not the case of the 1% respondent-developer either before
RERA or before this Tribunal that they had completed the project and were
ready to deliver possession of the flat to the appellants within the time
specified in the agreement. On the other than, it is their admitted case
that even to this day, construction is not complete and as stated above,
they have already taken decision for transferring the entire project in
favour of another builder after obtaining necessary permission from RERA
and with the consent of more than 50% of the allottees. However, no

material is produced in this regard.

18. The learned Adjudicating Officer having accepted the case pleaded
by the appellants and rightly ordered for return of the amount of the
appellants, but, at the same time, failed to notice the mandatory

provisions of Section 18 of the Act and Rule 16 of the Rules.
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19. In this context, it is useful to extract relevant portion of Section

18 of the Act, which reads:-

™18 (1): If the promoter fails to complete or is unable to give
possession of an apartment, plot or building,-

a) in accordance with the terms of the agreement
for sale or, as the case may be, duly completed by the date
specified therein;

b) XX XX,

he shall be liable on demand to the allottees, in case the
allottee wishes to withdraw from the project, without prejudice
to any other remedy available, to return the amount received
by him in respect of an apartment, plot, building, as the case
may be, with interest at such rate as may be prescribed in this
behalf including compensation in the manner as provided
under this Act:

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of the
possession, at such rate as may be prescribed”.

Further, Rule 16 of the Rules reads thus:

Rule 16: Rate of interest payable by the promoter and the
allottee.- The rate of interest payable by the promoter to the
allottee or by the allottee to the promoter, as the case may
be, shall be the State Bank of India highest marginal cost of

ng rate plus two percent.”
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20. 1In the case on hand, since the developer had failed to complete
the project in time and was unable to deliver possession of the apartment
in accordance with the terms of Construction Agreement, the appellants
were forced to withdraw from the project and demanded for return of their

money with interest.

21. According to the above mandatory provision of Section 18(1)(a) of
the Act, the developer in the event of failing to complete the construction
of the project and deliver possession of the flat shall be liable on demand
of the allottees, in case the allottee wishes to withdraw from the project
without prejudice to any other remedy available, to return the amount
‘received by him towards sale consideration of an apartment, plot,
building, as the case may be, along with interest at such rate as may be
prescribed in this behalf including compensation in the manner as

provided under this Act:

22. Thus, the learned Adjudicating officer is not justified in simply
directing the developer to return the amount of the allottees without

awarding interest thereon.

23. Before concluding with the case, we would like to state that
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~ and negotiating for settlement and also on account of periodical lockdowns

due to covid-19 pandemic.

24. For the reasons stated hereinabove, we answer:
Point No.1 in the negative, and

Point No.2 in the affirmative.

25. In view of the above, the following:
ORDER

1) Appeal filed by the appellant is allowed.

2) The impugned order passed by the learned Adjudicating
officer, RERA-2"Y respondent, dated 18% August, 2018 in
CMP/180413/0000727, is modified and 1% respondent-
developer is directed to return the amount received from
the appellants towards sale consideration of Flat
No.C0602 undertaken to be constructed in “NITESH CAPE
COD-PAHSE I with interest from respective dates of
payments of the amount chargeable by the State Bank of
India highest marginal cost of lending rate plus two
percent till the date of return of the amount by the 1%
Respondent, after deducting the amount already paid to
the appeliants-allottees, if any, within a period of two

months from the date of receipt of a copy of this order.

3) In view of disposal of appeal, pending 1.As, if any stand

disposed of as they do not survive for consideration.
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4) The Registry is directed to comply provisions of Section
44(4) of the RERA Act 2016, and return the records to
RERA, if any, received.

There is no order as to costs.

Sd/-
HON’BLE CHAIRMAN

Sd/-
HON’BLE ADMINISTRATIVE MEMBER
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TTRFEds OO0’ HFELF VOO TW/RTT, HONURT

o3 so: CMP/180413/0000727

Qmeos: 18 S¢  wnx’, 2018

Qo3RRS Sushil D Mandape
Flat No.212, DSR Daffodil Apt.
Sarjapur-ORR, Kaikondrahalli,
Bellandur, Bengaluru -560103

Q008
— oy

QTP OTTVTTY : Pradeep Narayan
Nitesh Cape Cod Phase |,
NITESH URBAN DEVELOPMENT PRIVATE LIMITED.,
Nitesh Estates Ltd .,

Level 7, Nitesh Timesquare,
#8 MG road, Bengaluru- 560001

“geze”
SO3DF THTOTTT  Sushil D Mandape 9T TR0 BROTT® ébdocg’p

B QOF T, Teow 5008 swo 31 303 RQATTT. QWO BIOTT®
@zﬁba%@@ﬁ@m%dbw Nitesh Cape Cod Phase |, DTV TR, 9
MOBBTRNTOTVT. VT 3, YOIWFOIY werk BePTRT.

I, Mr. Sushil D Mandape, and my wife (Joint Owner) Mrs. Swati Sushil
Mandape had purchased flat in Nitesh Cape Cod project located at
Bellandur, jointly developed by Developer Nitesh Urban
Development Pvt. Ltd., and Land owner Sri. B.N. Venugopal
agreement dated 09 May 2014. The allotted flat number is C0602
s
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(Block C). As per executed agreement the possession of the flat and
project was scheduled on or before 31st Dec 2015 with grace period
of 6 Month after 31st Dec. This completion date is not been fulfilled
by Nitesh Urban Development Pvt. Ltd. It was clear from the status of
the project that Developer wanted to take an advantage of payment
slabs hence just completed the slab work in great hurry to get the
linked payment from us. Overall project was in very bad state (less
than 30% completion) and later the entire work was stalled with no
official communication from Developer on completion of the project.

QJ00%:26/06/2018 ToTH éem 3320NR TVITOTDL TOHRTNT .
SOSVEDTTDH IR BT, TEOWIY, WOTOFT BRRIRTITOD FewdzT.
BROTO® TEOWOT IITOD :ch;-’od% 353(3 '@z%; 3B SN 35353@ &

TTEORTY, TRTOTYT. LTOT BJIF, ToHNTRADTT. ©TT TS 30

3omsd B 6 Sonsh grace period ©OWTY H=F003:16/03/2012 20T 36
SONY A0 “HOTT BTJ003:16/03/2015 eﬁmgd. B33 YRIINP mcpeaﬁ
3REY. ORI 6.3 T Tpod AP IRBWN DYoRTTY 2.0 BITAA
g5/~ Teny a'jbmdasmol BRERPYTON o*"oe@cgda. $T8 & Feasd
LOSWETTTD oD TRHEF, 0T BROR  BeeNwd  20DRTYTN
TeoZs.

U0 X, AT, O, TWFODRAVIL IY0WTONG ST T,
RBTOTOT JB/D SN BT, BewIWT. T, MTTOR VTR, SYRLIFTTR
©R0  FBFRwoNB. 2017 TY BeTUeHNG TDEITI), TR DTN
TNFODRRVAIY ONPTW, FSOTT ARD TN 9IT 9GT. &N
Seoo 50 BOO 19 WY YWYOLRTOBIMMZE. BN QOIFTNWTLH 83
HRPETZ, QR I, TEOWIY, WOTA PR DO Fevmon BEOTO®
YWD wTOT BTIT 5.3 T JWOFIONT, IZLAZT. :
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BT TFS QOSPFWTTDH 3R BRITFQ  18% TR, BEAII,
BNOTDERYLY B [NODIROT  [03T 180 O[NYY 8 BEOBIY,
BODTHATLY I0F) ?vz% DOTH BT,

@cﬂ%{, SO3TETHTITL 33, eﬁiew?’eodama RR8TRT. BRIOTO®
QW3 Teoo ©BEODNY 3538 AT, I BNTHONT DT0TBI, 31/12/2018
Q0T WBDTWTT, STS MTTONR BT Wil S9RDROY. TeTw FOH, FVO
19(2) B AHBWOZ MRITID IRET, T TBBO3ROT BOITT, SYTERNRT
Clalole sy BROQWTVT. VTWZ, NYOPATE  BROTT ABD WTVOT
TBIEOHT JWOFIODTY, ITLHPYT BRIIY. 83 3eATY QO3TOF TDWTT
2014 3 T BRWTVT.

Z0eN @a:% 55@55301 &raéicgacm p3te s @5&36 @?}D& DO emc%es

HBODROY.  POIFHTOD  TowD TRAT wB03 JZRY 5.3 TY
Ber BeHIT.

i

In the event of termination as aforesaid, the Builder
irrespective of arbitration clause, shall be entitled to forfeit
18% of the amount collected by adjusting the same against the
amounts paid by the Purchaser/s till the date of termination
and refund the balance, if any, within 180 days from the date
of termination and resale of Schedule ‘B’ and ‘C’ Properties. In
the event of delay in repayment of refund amount the Builder
shall pay the same together with interest at the rate 18% per
annum from the due date till the date of repayment of
amount. On such termination the Construction Agreement
entered into between the Builder and the Purchaser/s also
stand terminated automatically without any notice to the

Purchaser/s
SBT3 QOITVFTHTITTY T BRI BT WX TLeFOTD
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QOTVFTOT  TOA3A o*osawm& BADIMG) mcmcgd BIOTOE
Q[ Wy Dened ﬁoéamf?n wmemmmd 936 008 LOITIVFTTOTI

RET, 0T ISR Beedymend  Agreement QOTS 5.3 IV
55w~33®6 STT I, TAE, W, BOTODRREILD 2.T0T T gdgmwoé
SR 3R0BDFHDQL.

®W e emoﬁa 500 72 d@ VT3 QY QO3 TRTOTT &rawdoas

: mwm BROJC® awdo 2303 3(73 mwo&faemmd T30 3a’>3 03%

w%md @5@3 FOTENPY. LeNTOT 505@3@3@ mmr{rawo asa%ém;m
wéojom w@ﬁéﬁa wodm-—cﬁaw\dda &awmw oﬁmm OSRQ)@@
mwﬂmm m%&mﬁcﬁoé STaIERIvIa wsmmsd

BOSR BT wB0INT VAT 2,03 IPD. 3o 50 3wo 71(2)
SSkple} égojsardorﬁ%faﬁael 60 aING e¥r ASHE JIRTBe®. 20T Fe
fassc,ﬁr JRTEN mc%mﬁ@d@d @d% TRHTOFY) aadszm@;o‘mel Zbecéaﬁeﬁmgd.
% QoIRFTEy TS 13/04/2018 OY FORCING. wTS S OO
SOP I3 60 ongm, TFFIOD TRRTTT W0 ZoRTIT DIOOT

&g, HoBIeTTT. TFTTY TFHOWL Om00s: 26/06/2018 Towd
TonoNTRT, TorwN B3 FESreE), TooSohIdHe VI BEBRBRMOET.
BTO0T B F¥80EO3 =he3:
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anees BBFAT FOTLANYMON QOITVFTH 5048
CMP/180413/0000727 =), 300%xa30mRBoRAT.

BROTO® YR LOIFTNTOTIOT BBTEROT TEIT/R, QORAOT
30 OINEG  w¥meN  oeRTe  BRIJT), B0 ToBRYT
&ODTNIZTLR, 2OTD B¢ @ 0ed BOWI, HOQTONILR DPTTY 31
S OTOOT LO3PFTNTITT Brers 30eS 10.25% TOZ WRODZ, ERBIFI),

03T0F THTOTOR B HTPOTITOR 83 BTWEST W7 RI0& SZATR .

[33 emrad, 230Tdyeoonr  Sedwen a‘ﬁdem% DT 0T OT0B
18.08.2018 SO TFERONT].




