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We had signed an Agreement to Sell and Construction Agreement
with Nitesh Housing Developer Private Limited, both dated Aug 4,
2011 to acquire a 2 Bedroom Unit( B-802) measuring 1309 sq.ft. in
Nitesh Columbus Square located in bearing Municipal No. 3/174/4,
172/2 in Bangalore North The above unit as per the Construction
Agreement was to be completed and delivered within 30 months
plus 6 months grace from August 4, 2011, which is on August 4,
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2014.We are now on March 2018 and there has already been a delay
of over 43 months delay. They have collected 95% of the cost, ie
Rs.51.77 lakhs . They have cheated all the investors and we have
invested our hard-earned money. Pls help us in getting back our
investment with interest

Relief Sought from RERA :Refund of Investment with interest
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It is submitted that the Re¢spondent are coming up with unreasonable
excuses to mislead thiz Hon’ble Authority. It is pertinent to submit
that the project as to be completed by 2014 and the case A.A
No.53/2018 filad b>fore the Hon’ble City Civil Court, Bangalore was
filed in the vear 2018 i.e after 3 years, where it clearly shows that the
Respondent has not completed the project within the time Line
agreec, w complete the project and is thus liable to refund the
investment made by the complainants for the inordinate delay.
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1. Adjudication of Compensaticn:The Act provides for compensation to
the Allottee for false @dve-tisement, structural defect failure to
complete construction or deliver, defective title, and failure to
discharge the othar chligations under the Act, Rules or Regulations or
Agreement. _This' section enables the authority, to appoint
adjudicating oiicer for the purpose of adjudging the compensation.

The vioru compensation is not defined under this Act, However,
section 72 lays down the factors to be taken to account while
adjudging the quantum of compensation namely, the amount of
disproportionate gain or unfair advantage made, loss caused as a
result of default and the repetitive nature of such default and other
factors.




The Act unlike Consumer Protection Act and all other previous
enactments  strike a balance to protect the interests of both
promoter and allottee, Subject to the Act and Rules and Regulation
made there under the parties are free to enter into agreement and
both the promoter and the allottee are bound by the same. The
Promoter has a right to cancel the agreement as per the terms of the

agreement, for reasons to be reviewed by the authority. They may
approach the adjudicating Authority for adjudging the compensation.
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Factors to be taken into account by the 7ajuuicating officer:-
While adjudging the quantum of compensatiori-sr interest, as the
case may be, under section 71, the adjudicating officer shall have due
regard to the following factors, namely:.

a. The amount of disproportionate gailo! unfair advantage, wherever
quantifiable, made as a result of the default;

b. The amount of loss caused as o result of the default;

C. The repetitive nature of the default;

d. Such other factors whici: the adjudicating officer considers necessary
to the case in furtkerarce of justice.
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While deciding whether the allottee is entitled to any rcliet and in
moulding the relief, the following among other rzievant factors
should be considered:

() whether the layout is developed on no protit no loss basis or
with commercial or profit motive,

(ii) whether there is any assurance-o: commitment in regard to
date of delivery of possession

(iii)  whether there were any iustitiable reasons for the delay or
failure to deliver possession

(iv)  whether the compliinant has alleged and proved that there
has been any negligence, shortcoming or inadequacy on the
part of the -developing authority or its officials in the
performance ‘of the functions or obligations in regard to
delivziy: and

(v) wiether the allottee has been subjected to avoidable
herassment and mental agony.
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