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3rd Cross, Mission Road, Bengalura-560027.

PROCEEDINGS OF THE AUTHORITY

Dated 28t OCTOBER 2022

COMPLAINT NO.: CMP/190830/0004013

COMPLAINANT..... SRIKUMARAN .S,
Sri. Krishna Enclave Building,
Kithiganahalli Village,
Sri. Krishna Paradise Layout,
Bommasandra Post,
Bengaluru - 560099.

(Rep. By Sri. Venkateshalu Dalapathy, Adv.))

V/8

RESPONDENTS..... 1

SRINIVASA MURTHY. T.V,

S/o. T.8. Venkatesh Murthy,
DEVELOPER,

Working at No.44, Ground Floor,
20t Cross, Extended BHEL Layout,
R.R. Nagar,

Bengaluru - 560098.

(In person)

2. MANJUNATH. R.N,
S/o. Narayana Reddy,
LANDLORD-1
R/at, Ramasagara Village,
Muthanallur Village,
Attibele Hobli, Anekal Taluk,
Bengaluru - 560099,

3. MANJUNATHA REDDY,
S/o0. Late Papa Reddy,
LANDLORD-2
R/at, No. 14, 1st Floor,
14t Main, HSR 5t Sector,
Bengaluru - 560034.
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# 1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSI Compound,
3rd Cross, Mission Road, Bengaluru-560027.

(R-1 & 2 represented by M.L. Gowda, Adv.,)

JUDGEMENT

This complaint is filed under section 31 of the RERA Act against the project
“Jaithra Towers” developed by “Sri. Balaji Builders and Developers” for the

relief of direction to construct the flat through Association.

During the proceedings, on 29/09/2022 the complainant has moved an
application under order 6 Rule 17 of CPC r/w Rule 35(2) of RERA Rules for
amendment of alternative prayer that respondent is to be directed to refund

the entire amount paid by him with interest.

Brief facts of the complaint are as under:-

The complainant had booked a flat bearing No.109 in the project of
respondent wherein the complainant entered into an agreement for sale on
21/09/2012 for a total sale consideration of Rs.24,05,000/- (Rupees Twenty
Four Lakhs Five Thousand only) and paid Rs.8,54,836/- (Rupees Eight
Lakhs Fifty Four Thousand Eight Hundred and Thirty Six only) to the
respondent on various dates. The respondent has assured to handover
possession—of the apartment-will-be given after completion—or—within 18—
months from the date of plan sanction from the concerned authorities.

However, the respondent failed to implement the project as per the
agreement and did not complete the project in time. Further complainant
submits that they are not occupied the flat and there is no response from
the builder that he will construct the building within date. There is no
progress in the project since 2014 and until now. Therefore, complainant
prays this Authority to pass order to construct the flat through registered
Association or to direct the respondent to refund the amount paid with

interest at the rate of 18% per annum. Hence, this complaint.
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After registration of the complaint, in pursuance of the notice, the
respondent 1, 2 and 3 have appeared before the Authority through its

counsel and filed statement of objections.

Objection filed by the respondent No.l is as under:-

He has denied all the allegations made against him by the complainant
as false. It contends that the Respondent No.2 and 3 landlords had entered
into Joint Development Agreement on 06/07/2011. The said landlords had
executed General Power of Attorney on 27/10/2011 along with
supplementary agreement dated 27/10/2011. The landlords had acquired
the property in the year 2007 through registered sale deed dated
29/08/2007.

Further it is submitted that the respondent had agreed to develop the
subjected property by putting appropriate construction of the residential
complex as accepted by the landlords. As per the terms and condition of the
aforesaid documents, this respondent was entitled to 60% of overall
development and landlords were entitled to 40% of overall development
accordingly the apartment were distributed amongst themselves. The
landlords have received a sum of Rs.50,00,000/- from this respondent at
the time of execution of the Joint Development Agreement and General
Power of Attorney. Subsequent to execution of aforesaid documents, the
respondent obtained necessary approvals from the concerned authorities
such as Anekal Planning Authority. However, the landlords started to
obstruct the construction activities with a intention to throw the respondent
out of the project with all development to be cornered for themselves
virtually to make huge profit at the cost of the respondent and his

customers.

The landlords in order to delay the project purposefully initiated false

complaint and started to spread false rumours amongst the customers of
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the respondent in order to stall project and many of customers have fallen

pray to the tactics of the landlords.

The landlords in violation of the terms and condition of the joint
Development Agreement and General Power of Attorney issued notice for
cancellation of the said documents and filed police complaint and also

instigated the respondent’s customer to file police complaints.

Landlords have always participated the proceedings before this Honourable
Authority and on few occasion this respondent sought for impleading the
landlords as respondent before this Hon’ble Authority since the presence of
the landlords is required for getting the project registered as well as to start
reconstruction activities with the co-operation of the landlords and
complainants. It is submitted that from the said date of proceeding the

landlords have been failed to appear before this Hon’ble Authority.

10. The respondent is always ready and willing to complete the project; however,

11.

the complainants and landlords are not co-operating with the respondent

and are seeking for removal of the respondent from the project.

The complaint is not in accordance with the various provision of the Act and

" Rules, as such same cannot be considered by this Authority. Hence, prayed

to dismiss the complaint.

12. Objection filed by the respondent No.2 and 3 is as under:-

13. It is submitted that, nearly about 42 applications have been filed by the

Agreement holders / customers before this Authority seeking reliefs, this

Authority has considered all the applications.

14. The builders have collected substantial advance amount from the Agreement

holder and stopped the construction work over the schedule properties, as
per the report the construction work has been done only 30%. Subsequent

to entering the agreement the developer has concentrated only on illegal
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activities. The construction work has been stopped since December 2013,
Promised the customers and entered into an agreement of sale to sell the
flats in 4% floor which is not sanctioned by the Authority. The developer has
entered into sale with agreement holders of 80 members. But he has got

share only to the extent of 58 flats after construction of building.

The landlords further submit that, on 20/07/2020 they have filed an
affidavit stating that to safeguard the interest of customers / Agreement
holder they are ready to give no objection that this Hon’ble Authority may
appoint 3™ party for further construction over the schedule property without

deceiving their share and rights.

The above said circumstances the landlords have submitted the detailed
facts before this Authority and this Authority may be take any appropriate
action without deceiving the right and share of the landlords in the property,
in the above case, in the interest of justice and equity. Hence, prayed to

dismiss the complaint.

In support of his claim, the complainant has produced in all 3 documents
such as copies of Agreement of sale dated 21/09/2012, Payment receipts

and memo of calculation.

On the other hand, the respondent No.1 has produced in all 3 documents
such as copies of List of allottees raised complaints, agreement for sale,

payment receipts.

Respondent No. 2 and 3 has produced in all 12 documents such as copies of
Joint Development Agreement dated 06/07/2011, Sharing Agreement dated
27/10/2011, Legal Notices dated 21/01/2014 and 02/03/2014 from
customers, Public Notice dated 22/04/2014, Petition Copy in A.A.
No.342/2014, claim petition in arbitration case in A.C. No.128/2019,
Valuation report dated 09/01/2020 submitted by Sara Consultants,
arbitration award dated 19/01/2021, judgement dated 19/11/2021 in
A.P.27/2021, appeal memo in COM AP/2022 on the file of the Hon’ble High
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Court of Karnataka and order dated 14/07/2022 passed by the District

Consumer Forum.

Hearings were conducted on 14/11/2018, 19/08/2019, 03/09/2019,
09/09/2019, 18/09/2019, 26/09/2019, 15/10/2019, 03/11/2019,
06/11/2019, 19/11/2019, 28/11/2019, 19/12/2019, 08/01/2020,
23/01/2020, 14/02/2020, 24/03/2020, 24/01/2022, 17/03/2022,
20/04/2022, 24/08/2022, 07 /09/2022 and finally on 29/09/2022.

Heard arguments of both the parties.

On the above averments, the following points would arise for our
consideration:-

1. Whether the project “Jaithra Tower” is to be registered?

2. Whether the complaint is entitled for the relief claimed?

3. What order?

Our answer to the above points is as under:-
1. In the Affirmative.
2. In the Affirmative.

3. As per final order for the following

REASONS PE—

24.

25.

Qur answer to point No.l:- From the materials available on record, it is

apparent that there is no progress in this project since 2014 till now.
Hence, the said project is ongoing project as on the date of RERA Act came

into force.

Further, documents furnished by the respondent No.2 and 3 such as
petition copy in AA. No. 342/2014, copy of claim petition in Arbitration case
in AC No. 128/2019, the Arbitration award dated 19/01/2021 etc., clearly
goes to show that there is a dispute between builder and landowners. The

allottees who have parted with the part of sale consideration and entered
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3{1) No promoter shall advertise, market, book, sell or offer for
sale, or invite persons to purchase in any manner any plot,
apartment or building, as the case may be, in any real estate
project or part of it, in any planning area, without registering the
real estate project with the Real Estate Regulatory Authority
established under this Act:

Provided that projects that are ongoing on the date of
commencement of this Act and for which the completion certificate
has not been issued, the promoter shall make an application to the
Authority for registration of the said project within a period of three
months from the date of commencement of this Act:

Prouvided further that if the Authority thinks necessary, in the
interest of allottees, for projects which are developed beyond the
planning area but with the requisite permission of the local
authority, it may, by order, direct the promoter of such project to
register with the Authority, and the provisions of this Act or the
rules and regulations made thereunder, shall apply to such
projects from that stage of registration.

(2} Notwithstanding anything contained in sub-section (1), no
registration of the real estate project shall be required—

(a} where the area of land proposed to be developed does not
exceed five hundred square meters or the number of apartments
proposed to be developed does not exceed eight inclusive of all
phases: Provided that, if the appropriate Government considers it
necessary, it may, reduce the threshold below five hundred square
meters or eight apartments, as the case may be, inclusive of all
phases, for exemption from registration under this Act;

(b) where the promoter has received completion certificate for a real
estate project prior to commencement of this Act;

(c} for the purpose of renovation or repair or re-development which
does not involve marketing, advertising selling or new allotment of
any apartment, plot or building, as the case may be, under the real

-estate project.

A "

into agreement for sale should not suffer on account of this dispute.
Keeping in view, the interest of the allottees, the Authority deems it fit to

issue direction to the respondent to get register the said project immediately.

Therefore, the said project “Jaithra Tower” requires registration u/s. 3 of the
RERA Act which reads as under:-

7
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Explanation.—For the purpose of this section, where the real estate
project is to be developed in phases, every such phase shall be
considered a standalone real estate project, and the promoter shall
obtain registration under this Act for each phase separately.

27. Accordingly the point raised above is answered in the Affirmative.

28. Our answer to point No. 2:- From the materials available on records, it is

2%

apparent that in spite of entering into an agreement for sale to handover the
possession of an apartment, the builder has not completed the project as
per agreement and has delayed the project, and has not handed over the
unit in favour of complainant till date. Hence, the builder has failed to abide
by the terms of the agreement for sale dated 21/09/2012. There seems to
be no possibility of completing the project or handing over possession in

near future.

In the judgement reported in Civil Appeal No. 3581-3590 of 2020 at para No.
23 between M/s. Imperia Structures Ltd., V/s. Anil Patni and another by
the Hon'’ble Supreme court it is held that,

“In terms of Section 18 of the RERA Act, if a promoter fails to

respect of that apartment if the allottee wishes to withdraw from the
Project. Such right of an allottee is specifically made “without
prejudice to any other remedy available to him”. The right so given to
the allottee is unqualified and if availed, the money deposited by the
allottee has to be refunded with interest at such rate as may be
prescribed. The proviso to Section 18(1) contemplates a situation
where the allottee does not intend to withdraw from the Project. In
that case he is entitled to and must be paid interest for every month
of delay till the handing over of the possession. It is upto the allottee

to proceed either under Section 18(1) or under proviso to Section

\QL\«/ 8
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18(1). The case of Himanshu Giri came under the latter category. The
RERA Act thus definitely provides a remedy to an allottee who
wishes to withdraw from the Project or claim return on his

investment.”

Therefore, as per section 18(1) of the Act, the promoter is liable to return the
amount received along with interest and compensation only if the promoter
fails to complete or provide possession of an apartment etc., in accordance

with sale agreement,

From the averments of the complaint and the copy of agreement between the
parties, it is obvious that the complainant has already paid the substantial
sale consideration amount. Having accepted the said amount and failure to
keep up promise to handover possession of apartment certainly entitles the

complainant herein for refund with interest.

Having regard to all these aspects, this Authority concludes that the

complainant is entitled for refund with interest.

Further, during the proceedings, on 29/09/2022 the complainant has filed
an affidavit stating that the present complaint is filed on her behalf as well
as other 25 members and that they are unable to approach consumers
forum seeking direction for payment by the respondent since complaint is

barred by law of limitation, under the Consumer Protection Act, 1986.

Accordingly, the point raised above is answered in the Affirmative.

Our answer to point No.3:- In view of the above discussion, the complaint

deserves to be allowed. Hence, we proceed to pass the following

ORDER

In exercise of the powers conferred under Section 31 of

the Real Estate (Regulation and Development) Act, 2016, the

At we, °
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complaint bearing No. CMP/190830/0004013 is hereby
allowed.

1. Respondents are directed to get register the project
“Jaithra Tower” u/s. 3 of the RERA Act
immediately. Failing which, this Authority will
initiate penalty proceedings.

2. Further, the respondents are directed to pay the
amount of Rs.8,54,836/- (Rupees Eight Lakhs Fifty
Four Thousand Eight Hundred and Thirty Six Only)
with interest at the rate of 9% p.a from
21/09/2012 till 30/04/2017.

3. Further, the respondents are directed to pay the
amount of Rs.8,54,836/- (Rupees Eight Lakhs Fifty
Four Thousand Eight Hundred and Thirty Six Only)
with interest at the rate of SBI MCLR+2% from
01/05/2017 to till the date of entire realisation.

4. Failing which, the complainants are at liberty to

enforce the said order in accordance with law.

e \'/S Vil o dae—

(Neelamani lfRaju) (D. Vishnuvardhana Reddy)
Member-2 Member-1
K-RERA K-RERA

(H.C. Kishore Chandra)
Chairman
K-RERA



