BEFORE ADJUDICATING OFFICER, RERA

BENGALURU, KARNATAKA

Presided by: Sri K.Palakshappa
Adjudicating Officer
Date: 25th APRIL 2019

Complainant , 1.CMP/17121% /0000317
Rohit Nigam,,
M.30, Xa:lash Vihar, Panki Road,
Kairanpur, Kanpur,
Utcdar Pradesh- 208017

2. CMP/ 171227/0000355
Arun Sharma
A2, 506, Alpine Eco Apartment
Marathalli Outer Ring Road,
Bengaluru - 560037

3. CMP/ 171126/0000269
Sudhakar Palanisamy
10/12, Manager Kalianna Gounder St,
Kolathu Palayam Pudur, Kodumudi,
Erode, Tamil Nadu- 638151

4. CMP/180108/0000386
Shamik Ghosh
B-608, Manar Elegance, HSR Sector 2
Bengaluru- 560102

5. CMP/180101/0000365
Pranay Kumar
Flat no. 107, Om Residency,
New chitragupta Nagar Kankarbagh,
Patna, Bihar - 800020
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6. CMP/180101/0000367
Arpan Kumar :
Gangotri galaxy, flat 406/407,
4t cross, Umarbagh Layout,
New Sarakki market,
Bengaluru - 55007

AND

Opponent : BLUE WATERS PHASE 1,

J X PRIME CORPORATION PVT LTD,
IMo. 1, SJR Primus, 7% Floor,
Koramangala, Bengaluru -560095.

JUDGEMENT

Rohit Nicam and other 5 complainants, have filed these complaints under
Sectiorn 81 of RERA Act against the project “BLUE WATERS PHASE 1”
develevea by SUR PRIME CORPORATION PVT. LTD.,

. At tnis stage I would like to say that there were 16 similar cases filed

against the same builder and all of them have been taken for disposal.
During the course of trial the developer has filed 3 I.A.s. under S. 35 and 71
of the Act seeking permission to lead evidence. After hearing the same it
was rejected by an order dated 20/08/2018. Against which the developer in
complaint No. 517 has preferred an appeal in appeal No. 48/18 which was
disposed of by directing the Adjudicating Officer to record the evidence of
witnesses. Similarly other 8 cases i.e. Complaint No. 299, 315, 297, 294, 324,
235, 292 and 305 were also called by the Appellate Court and disposed of by
giving the same direction. In the same way the present 6 cases also the
developer has filed appeal in Appeal No. 72/18 to 74/18 and 76/18 to
78/18 where the same order has been passed. In view of the same these 6
cases have been taken up for disposal in the way of those 9 cases which
have been disposed of by an order dated 30/01/2019. These cases were
also part and parcel of the 9 cases which are already disposed off.
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' 3. Sri Vikas Mahendra Advocate as well as the advocate Sri Vighnesh

/

representing the developer has agreed to dispose of the above these
complaints on the same facts and law. Hence, all these complaints have
been taken to pass the common judgment. In this regard I would like to
state the facts of the first case.
“Project Name: BlueWaters Phase 1 [PR/KN/170811/001196] [SJR
Prime Corporation Private Limited] Unit Details: Flat No. 806, Block -
Greenwich Sale & Construction Agreement executed on : 06-APRIL-
2014 Committed Project Completior. ~Date -as per agreement:
JANUARY, 2017 Grace Period as per agreement :@ 6
months(Completed on JUNE, 2017) As of today, I have paid more
than 80% of the unit's total cost. Though it is 11 months since the
committed project completion duate, the project's overall structure
itself is not complete and it would take at least 2 more years to
reach a livable state sui able for possession looking at the pace. Due
to the delay, my ownershup cost has gone higher due to the below: 1.
Higher ownershir  cast due to service tax increases by the
government 2. rerceived loss of interest beyond the committed
completion date for the amount paid from my savings 3. Perceived
loss of rentcl:come from the committed completion date I have been
under treim=ndous stress due to the delay & have not been able to
settled in and plan for my family. We have been meeting with the
builder with these concerns and requesting expedited construction
but to.no avail.

kelief Sought from RERA : Compensation payment from the builder

as per RERA
I would like to say that the complainant in complaint no. 317 has given his
grievance and finally sought for compensation for delay from the developer.
Similarly the other complainants also sought the same kind of relief and
therefore 1 am going to discuss regarding the merits of the case in this
complaint which refers to other cases.

In pursuance of the summons issued by this authority the case was called on
03/07/2018. The Developer has expressed to talk to settle the issue with the
Complainant since there are some other cases filed against the same project.
Further a meeting was convened on or before 20/07/2018 and therefore the
casé€ was posted to 25/07/2018.

On 25/07/2018 the advocate Sri Vighnesh representing the Developer was
present and filed his objections to the main Complaint. The counsel for the
Complainant sought time to file rejoinder as against the allegations made in
the written objections.

On 01/08/2018 when the case was called the advocate representing the
Developer has filed 3 1.As., under Sec 35 and 71 of the RERA Act. The copy of

those [.As., have been served on the other side.
%
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The counsel for the Complainant submits that he will submit his argument on
maintainability on these 1.As.,. Accordingly on 13/08/2018 I have heard the
arguments on these three applications and posted the matter for orders. On
20/08/2018 I have rejected all 3 IAs,. and directed the parties to start the
argument on merits. But I am able to hear the arguments on merits only on
19/12/2018 and reserved the case for orders in Complaint No. 517, 299, 315,
297, 294, 324, 235, 292 and 305 because the Developer went an appeal
questioning the orders passed by this autherity on Interim Applications in
Appeal no. 48/18 which was filed before the appellate tribunal.

On 03/10/2018 when the case was zalled the advocate representing the
complainant has filed the copy of thc jadgment passed by the Appellate
Tribunal where this authority has bLeen directed to record the evidence of
expert within 30 days. Accordingly I have recorded the evidence of expert and
other witnesses. Finally I have heara the arguments on both sides.

In the meanwhile the compleinent has filed an interim application in I.A. No. 4
seeking permission to cross.examine the expert of the developer which was
allowed by consent. By this way evidence has been recorded by this authority
as RW1 to RW4 and the expert of complainant Sri Narayana Reddy is examined
as CW.1. Accordingly I am able to dispose of only 9 cases out of 16 since the 9
complaints in Cornplaint No. 517, 299, 315, 297, 294, 324, 235, 292 and 305
have been disposed of on 31 /01/2019 but the present 6 cases had been called
by the Appeilate Court with regard to appeal number 72/18, 73/18,74/18,
76/18,77/48 and 78/18 where in the same direction had been given by the
Appellate Tribunal which was passed in Appeal no. 48/18. These files have
been received from the Appellate Court on 08/03/2019. Thereafter words |
have heard the arguments of the counsels on 03/04/2019 and reserved for
orders and therefore the present cases are being disposed off now.

The sum and substance of the oral evidence led by the parties reveals that the
complainant wanted to say that the reasons given by the developer for the
delay has nothing to do for the completion of the project since it is the opinion
of the expert that the developer could have attended other works during heavy
rain and during the course of strike. Further he has given the list of days for
consuming the work for modification. Of course during his cross-examination
he has admitted that he never visited the site. In the same way the witnesses
examined on the side of the developer also failed to give any concrete evidence
to believe that the progress of the project was hampered on account of strike
and non-supply of materials. Further I say that the developer has not brought
any evidence to say that the delay caused to him does attract the ingredients of

Force Majeure.
A

a : op'\
e



13.

14,

15.

4

-

I would say that as per this Act and the wordings used in S.18, the exercise
made by the parties in this case is a futile attempt. At the time of argument the
learned counsel for the complainant submits that he is entitled not only for
delay compensation but also entitled for compensation for rent and loss
sustained by him due to delay. He also submits that the complainant was
deprived the opportunity to enjoy the property and thereby he has sustained
the loss.

Per contra the learried counsel for the deveicusr submits that the complainant
is not entitled for compensation towards rent since the complainant is not
subjected to cross-examination and therchky submits that the evidence which is
not subjected for cross-examination is'not evidence. Further he also submits
that the expert has not given anj concrete evidence and he prays to rule out
his evidence.

[ would like to say that fiie Adjudicating Officer has to look into S.71 and 72 at
the time of adjudging the compensation determining as per S.18.

As per Section 1 (1) proviso the consumer who is not going to withdraw from
the project’ shail be paid by the promoter with interest including the
compensz tion. During the course of calculating the delay compensation; the
Authority has to look into Section 72 of the RERA Act. The Developer has failed
to compiete the project on or before January 2017 with grace period of 6
months. It means it comes to July 2017. But in this regard the developer has
referred to clause of the agreement. Smt. Komala Legal head of the developer
has submitted through affidavit by saying that as per clause 6.1 the due date
was January 2017 with six months grace period. As per 6.5 if it is proved that
the delay was wilful delay then another 6 months grace periol means it comes
to January 2018. The developer has filed a certificate issued by C.A. dated
27.08.2018 to the effect that the developer has incurred Rs. 226.29 crores on
the project as against the collection of the amount from the consumers was Rs.
191.66 crores. By this way the developer wanted to show that there was no any
violation of S.72 of the Act. No allegation regarding the deviation of the amount
to other projects. As per Sec.18 Delay Compensation has to be paid @ interest
as prescribed. As per rule 16, it is said under.

“Rate of interest payable by the promoter and the allottee:- The rate
of interest payable by the promoter to the allottee or by the allottee
to the promoter, as the case may be, shall be the State Bank of India
highest marginal cost of lending rate plus two percent”
>
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16. But the word compensation has not been defined in this Act. In this regard I
would like to take the following commentary:

Adjudication of Compensation: The Act provides for compensation to
the Allottee for false advertisement, structural defect failure to
complete construction or deliver, defective title, and failure to
discharge the other obligations under the Act, Rules or Regulations
or Agreement. This section enables tte authority, to appoint
adjudicating officer for the purpose of az;uaging the compensation.

The word compensation is not dzfined under this Act, However,
section 72 lays down the factors to be taken to account while
adjudging the quantum of compensation namely, the amount of
disproportionate gain or unjuir advantage made, loss caused as a
result of default and the repetitive nature of such default and other
factors.

The Act unlike Consumer Protection Act and all other previous
enactments strike 2 balance to protect the interests of both promoter
and allottee." Subject to the Act and Rules and Regulation made
there under the parties are free to enter into agreement and both the
promoter cnd the allottee are bound by the same. The Promoter has
a riglu to cancel the agreement as per the terms of the agreement,
for recsons to be reviewed by the authority. They may approach the
ad;iudicating Authority for adjudging the compensation.

17. Further the authority has to keep in mind of S.72 also while awarding
compensation as per S.71 of the Act.

Factors to be taken into account by the adjudicating officer:- While
adjudging the quantum of compensation or interest, as the case may
be, under section 71, the adjudicating officer shall have due regard
to the following factors, namely:-

e. The amount of disproportionate gain or unfair advantage,
wherever quantifiable, made as a result of the default;

f. The amount of loss caused as a result of the default;
g. The repetitive nature of the default;

h. Such other factors which the adjudicating officer considers
necessary to the case in furtherance of justice.
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From the above position of law it is clear that the Authority will have to take the
notice of Section 72 along with Section 18. The Developer is going to complete
the project since he is developing the same. The developer has given the date of
completion to this authority as June 2019. In view of the same the developer is
bound to compensate the complainant since the delay is proved. However as
per my discussion it is clear that as there is no any allegation regarding the
deviation of funds to another project and as such I feel that the complainants
are entitled for delay compensation alone.

By keeping the above principle in mind, I am going to discuss on merits the
points raised by the rival parties. Admittedly the Complainant has sought for
delay compensation. It is also an admi‘ted fact that delay has been caused in
completion of the project. As per the consiruction agreement the project was to
be completed on or before January 2017 but even till today the project is not
completed. The Developer has given the completion date to this authority as
30/06/2019. In this connection it is the argument of the developer that the
complaint is premature one since he has given the date for completion of the
project as 30" June 2C19 as per S.4(2)(1)(c) to RERA. It is not correct to
submit in such a fashion ¢n the ground that the Act has facilitate the developer
to complete the praject-by giving a fresh date but it does not mean that the
compensation cantivt be calculated from the date mentioned in the agreement.
Hence, the stand taken by the developer has no force.

19. In the writter. argument it is submitted that the delay has not been proved by

the complairiant. It is his submission that the complainant though filed his
affidavit; but failed to tender himself for cross-examination and as such he
submits that the delay has not been proved. But I am not going to accept his
submission for the simple reason that the delay has already been proved when
the project has not been completed as per the terms of the agreement. Hence,
there is no need to prove the delay by leading any kind of oral evidence as
against the documentary evidence.

20. I have already referred that the prayer made by the Developer for recording the

evidence was rejected by the authority. The same was set aside by the

‘Appellate Tribunal. The expert has been examined. Expert has given his own

reasons for the delay caused. According to the expert the strike conducted by
South India Transports Welfare Association, Sand Lowry Owners, Strike as a
result of Cauvery Water Dispute, Demonetization, GST and heavy Rainfall are
the main causes for delay in non completion of the project on time. In addition
to it the expert also said that the majority number of consumers have
requested the Developer to effect modification of their respective flats. I am not
going to accept the said submission since the word Force Majeure is defined in
the Act. The developer has not given any reason to show the delay was caused
because of any one of the grounds of Force Majeure and I am not going to
accept those causes are attracting the ingredients of Force Majeure.




21. For the above said reasons it was the case of the developer that the delay was

22.

23.

caused is beyond his control and as such it is the main contention of the
developer that the complainant is not entitled for the delay compensation. It is
also the submission on behalf of the developer to the effect that the date of
completion given to the authority is a statutory date. It prevails over any date
given in the agreement. In this way it is his argument that the complaint is
premature since the date of completion is only 30/06/2019 and as such he
pray to dismiss the complaint as premature. I this regard he has stated in his
written arguments which reads as under:

“The date given before the authcritt has not yet come. Therefore,
filing of the complaint itself becomes absolutely premature. When the
cause of action itself has not arisen, no grievance can be
adjudicated. The date givon iy the developer is 30/ 06/2019, which
has been accepted bu. thz authority. Once the same has been
approved, it becomes a statutory approval having utmost
significance and cannot be circumvented in any manner”.

Per contra the learnea counsel for the complainant submits that the developer
was expected to celiver the possession as per the agreement but in the
meanwhile this Act came into force. As per Sec. 4(2)(l)(c) the developer can
change his date of completion of his project but he cannot rewrite the clauses
of the agreement. This kind of submission has been made to say that merely
because the developer has changed his date of completion does not mean that
the conpleinant is not entitled for delay compensation from the date agreed in
the 2gr=ement. It means he is entitled for the compensation from the date
mentivned in the agreement. I would say that there is no dispute regarding the
same. | have already said that developer has given reasons for the delay but the
learned counsel for complainant has attacked on those points. Moreover the
date given by the developer while registering his project is on his own
calculation which is nothing to the right of claiming the compensation. He has
given the assurance to the authority as well as to the consumers that he is able
to complete the project on or before 30/06/2019 for which the authority has
given approval. It does not mean that the date of completion can be rewritten
by him with the authentication of the authority. Hence, the argument of the
developer that the complaints are all premature has no force.

Now coming to the delay caused in non-completion of the project. I would say
that the expert has given his own reasons in support of the stand taken by the
developer. At the time of argument the counsel for the complainant has drawn
my attention to the veracity of the witness examined on behalf of the developer.
In my view the complainant has successfully destroyed the evidence of the
witnesses examined on behalf of the developer.
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4. 1 would say that the developer has utterly failed to connect the events of
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26.

demonization, GST, Cauvery water strike and other events which are all main
cause for delay. The events took place in the year 20 14-2015 has no direct
bearing on the delay caused to the developer. The expert has given evidence by
saying that at the time of excavation, the developer has found a big rock. It was
to be removed by blasting the same. But at the time of cross examination of
RW2 has said that the blasting was treated as illegal whenever the blasting was
doing exceeding the limited area, particularly in quarry area. I would say that
there is no concrete evidence supporting regardiig the heavy rainfall directly
affected on the construction because it wes.iightly submitted that in case of
heavy rainfall or strike of sand transport.!crry owner, the developer could have
attended the other works of the project.

I found full force in his submission: Ja my view, the grounds urged by the
developer are not having any direct etfect on the project. In case of shortage of
sand, he could have completec other works by balancing the total work of the
project. The witness examined on the side of developer admitted that there was
buffering system. It meazis the developer can maintain the construction work
for a period of 10-15 days even though the supply of material was stopped for
any reason because every developer used to have buffer stock of every material
and it can be madc-tse of the construction. Therefore the reason afforded by
the developer haa 29 place.

I would liké o go through the written submission made on behalf of the
complainant. The learned advocate for the complainant has submitted that the
expert wetort is riddled with inconsistencies making the entire report wholly
unreliabie. For instance:

a. At para 7 of the report, the expert states that one of the
assumptions he has made as regards modifications is that, there
would be need for some customers. In direct contradiction to this,
in his cross- examination he states that he has proceeded on the
assumption that modification were requested “well in advance”
which he himself clarified to mean no rework would have been
necessary.

b. During his cross examination, the expert identified a list of
documents he was provided by the respondent to enable him to
prepare his report. He specifically clarified that beyond these
documents he did not receive any other documents and all other
information was received orally. In direct contradiction to this
statement, later in his cross examination, he identifies a number
of other documents which were allegedly provided to him.

c. At para 1 of his expert report, the expert states that the practice
of maintaining buffer stock is not practiced in Bengaluru. In direct
contradiction to this, during his cross examination, he states that
a buffer stock of 7-20 days is maintained as a norm.

9




d. At para 1 of his expert report, the expert states that the practice
of maintaining buffer stock is not practiced in Bengaluru due to
lack of space availability. In direct contradiction to this, he
clarifies in his cross examination that about 75% of the project
land was vacant and therefore had ample space.

e. At para 4 of his expert report, the expert states that his
observation on demonetisation are specific to the project. In direct
contradiction to this in his cross examination he states that his
statements regarding demonetisaticn were generic and not
specific to the project.

f. At para No.7 of his report, the exrert states that procurement and
approval phases inherent in any modifications have a significant
impact on the timelines vr.-ine project. In direct contradiction to
this, during his cross excinination he states that during approval
and procurement pha<e of any modifications, the project as a
whole does not ccrie to a standstill.

27. The counsel for the complainant has referred to the above evidence to say that

28.

the reasons for delay given by the developer are not helping him. But it was
the argument of thz developer that the delay in completing the project is
beyond his con'rul. By reading the above evidence I hold that the complainant
has succeer=d in destroying the evidence recorded on behalf of the developer.

In support ¢f the same the advocate has relied upon decisions.....
In tre case of
State of Gujarat
V.
Maheshwari Mills
Criminal Appeal 1283 of 1992, the High court of Gujarat held that;

“Having regard to the principles laid down in the above
decision, it is apparent that the evidentiary value of the
opinion of the expert depends on the facts upon which it is
based and also the validity of the process by which the
conclusion is reached. Thus, the idea that is proposed in its
crux means that the importance of an opinion is decided on
the basis of the credibility of the expert and the relevant
facts supporting the opinion so that its accuracy can be
crosschecked. Therefore, the emphasis has been on the data
on the basis of which the opinion is formed. Mere assertion
without mentioning the data or basis is not evidence, even if
it comes from expert. Where the experts give no real data in
support of their opinion, the evidence even though
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f admissible, may be excluded from consideration as affording
no assistance in arriving at the correct value. The facts of the
present case are required to be tested in the light of the
principles laid down in the above decision.
29. In case of

DLF Homes Panchkula Pvt. Ltd.,
V.
D.S. Dhanda and Ors,

A decision of the National Consamezr Dispute Redressal Commission
pronounced on 12 December 2018, the Hon’ble commission has been pleased
to hold that:

“ ....we may further no'e that, as already stated in para 47 and 48
above, availability of land as well as approvals from competent
authorities, as ~ornd when due, being fundamental basic
requirements of @ housing project, are decidedly the builder co.’s
primary responsibilities, and not of the consumer, and force
majeure, vnforeseeable circumstances, irrespective of its various
‘liberal’ or-strict’ interpretations, and irrespective of its various
interpretaiions in different sets of facts, can, but, not be nebulously
and-irrationally argued for anything and everything related to the
builder co.’s responsibilities for completion of the project without cost
91 Jdme overruns.

30. The above referred decisions have been submitted and said that the report of

31.

32.

the expert is admissible to some extent. It is also his submission that
developer should take care about his project. But I would say that this
principle is applicable to the expert of the complainant also.

Per contra on behalf of the developer it was submitted that the delay should be
proved to be a “wilful”. There is nothing on record to show that the delay was
wilful, even assuming that there is any delay, the wilful nature of the delay is a
significant factor. It must be deliberate and with malicious intent. Further he
submitted that the entire effort put by the developer is to complete the project
within time has no benefit is accrued by him by any delay. According to
developer there is no delay and in any event in the absence of wilful delay there
is no question of any claim that can be made against the respondent.

In continuation of the argument, it was submitted that the respondent has
expended over 200 crores in the development and construction on the projects.
The respondent has borrowed heavily from banks and continues to pay interest
on the loans that are time bound. The respondent has deployed infrastructure,
men, material, machinery, tools and plants towards the execution of the
project. The materials and labour charged have increased disproportionately
over the years.




taken all steps to ensure proper and speedy execution of the project. The
delays are neither wilful nor within the control of the respondent. The delay in
the project has therefore, severely affected the respondent itself. The
respondent has spent much more than what has been received from the
consumers for the project. Therefore, there is no justification to state that the
respondent would benefit by delaying the project. The respondents have spent
money for the development from their own-fiinds, from bank loans etc. And
having spent so much money, to be mulcted ‘with any other liability is not fair.

34. Therefore, when the respondent has shows genuine inability, the adjudicating
authority has all the pPower to mould (he relief is the argument placed on behalf
of the developer. According to him the same was upheld by the Bombay High
Court in para 123 of the Judgment as well. The complainant must establish

2

of accounts and emails of whose veracity is unknown. The complainants have
further failed to tender air/her for cross examination and as such it must be
discarded and it is the case of the developer that the complainant has therefore
miserably failed to diccharge the burden placed on him to prove that loss has
been suffered by hiri.

36. This is the reason given by the developer and said that there is no delay and
the same was Supported with grounds. It is also submission that the delay
must be wilful delay. If not, the complainant is not eligible for compensation. In
this regard he has referred clauses of his agreement. It says as under:

Delay should be proved to be “wilful”, There is nothing on record to
show that the delay was wilful, even assuming that there is any
delay, the wilful nature of the delay is a significant fact. It must be
deliberate and with malicious intent. I submit that our entire effort

v
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4 is to complete the project within time as no benefit is accrued by us
by any delay. There is no delay and in any event in the absence of
wilful delay there is no any claim that can be made against the
Respondent.
37. But I would say as per S.18 the delay is sufficient to grant the delay

38.

compensation. The attempt made by the developer to say that the delay was
not within his control has no place here. In-view of the proviso shown in
Section 18 of the Act, I have to award delay compensation. In view of the
commentary as per S.71 and 72 of the Act, tine complainant is entitled for the
delay compensation. However it is clcar that the complainant has given the
amount and till today they are waiting 1c: the goods which are not yet delivered
to them. Under these circumstance: ' would say that the developer has given
some more evidence supporting-his stand.

Smt. Komala legal head of the developer has filed her affidavit contending that
the delay has not been consirtied in view of the date mentioned in the RERA as
30/06/2019 and also sh« said that as per clause of the agreement 6 and said
that the original datc¢ for completion was January 2017 with 6 months grace
period means it comes to July 2017. Further she said that in case failure to
prove wilful delay ‘nic developer will get another 6 months time and thereby she
wanted to say thau the actual date of completion was January 2018. It is also
her case tnat then only the complainant is eligible to get the delay
compensaticn at the rate of Rs. 3 sq. ft,. But it is not correct to say that the
deliverv date shall be calculated as January 2018 since the question of proof of
wilful d=lay does not arise in view of S.18 of the Act. Hence, I hold that the
developer was expected to deliver the possession by completing the project
maximum by July 2017. In support of the counsel for the complainant has
given the decision:

“In case of Praveen Kumar v. SVS Buildcon CMP No. N-BPL-17-
0010, Madhya Pradesh Real Estate Regulatory Authority and
Shashi Gupta v. SVS Buildcon CMP No. N-BPL-1 7-0006,
MPRERA, (para 6)

Proposition: Compensation for delay can be claimed regardless of
registration and the date give for registration.

Para 6:- we now deal with issue (b). If the claim that the Authority
has jurisdiction over the project after, and only after, it has been
duly registered were to be accepted, it would result in as absurd
situation, e.g., supposing a project which required registration chose
not to apply for registration; or if it did not comply with the essential
requirements of clear land title, or statutory permissions etc., still the
Authority would be barred from acting against the promoter on the
grounds that the project was not registered ! it would means that
having committed one default of the law (ignoring the requirement to




39.

40.

apply for registration, or having applied, failing to qualify for
registration), this very act of default would further protect the

Similar to the above decision, the counsel for the complainant has also given
two more decision citated as :

“ Tufail Ahmed Abdul Quddus and ors v. Pramod Pandurandg
Pisal and Ors. CMP no. CC00600000C0C923023 AND

Subodh _ Adikary v. Reliance  Enterprises CMP no.
CC006000000055349”

I have already answered to thie point holding that the date mentioned in the
agreement shall be the date tH b= computed for delay compensation.

However the developer hac brought to my notice that he has incurred his own
amount to complete theoroject. In this regard he has produced an important
document issued by C.A. dated 27/ 08/2018 where in the CA has certified that
the developer has"collected the amount from the consumers as Rs. 191.66

crores. In my ‘iew it is also better evidence on the side of the developer to
consider S.72 while granting the delay compensation in favour of the
complainants. With all these observations I would say that the complainants
are definiteiy entitled for delay compensation as per S.18 of RERA. I would say

opportunity cost.

In this regard the Advocate representing the complainants has given the list of
relief and requested the authority to grant the above reliefs.

Date of Possession : 01 January 2017

Delay till 17 December 2018 from 01 January 2017: 23.5 Months
Date of Possession with the 6 month grace period: 01 July 2017.
Delay till 17 December 2018 from July 2017: 7.5 months

Date as to calculation of compensation: 12 December 2018,

Date as per Registration Certificate: 01 June 2018

SBI Marginal Lending Rate as of 12 December 2018: 8.75%
Compensation rate as per Rule 16 of the Karnataka Real Estate
(Regulation and Development) Rules, 2017: 29% + 8.75% = 10.75%
Loss in Rental income as per Annexure A to supplementary
Affidavit: Rs. 23,500.

Total amount already paid by customer(construction linked cost):
Rs. 48,09,771.
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Calculation Of Loss

Amount of Compensation

A. Loss from Date of Possession to 17 December 2018

Loss on account of loss of rental income
till 17 December 2018 from January
2017(Rs. 23500* 23.5)

Rs. 5,52,250/-

Loss on account of interest rate loss till 17
December 2018(Rs.
4809771*10.75%)/12*23.5

\Rs. 10,12,557/-

Total

Rs. 15,64,807/-

B. Loss till Date of Registration from

date of Possession

Loss on account of less of rental income
till 01 June 2012 from 01 January
2017(Rs. 23500*30}

Rs. 6,81,500/-

Loss on accoui.t . interest rate loss till 01
June 2019 (Rs4809771%10.75%)/12*30

Rs. 12,49,538/-

| Total

Rs. 19,31,038/-

C. Loss if calculated with a 6 month Grace Period

Loss on account of loss of rental income
till 17 December 2018 from July 2017(Rs.
23500%17.5)

Rs. 4,11,250/-

Loss on account of interest rate loss till 17
December 2018(Rs.
4809771*10.75%)/12*17

Rs. 7,54,031/-

Total

Rs. 11,65,281/-

D. Loss till date of registration from extended date of Possession

Loss on account of loss of rental income
till 01 June 2019 from July 2017(Rs.
23500%23)

Rs. 5,40,500/-

Loss on account of interest rate loss till 01
June 2019(Rs. 4809771%10.75%)/12*23

Rs. 9,91,013/-

Total

Rs. 15,31,513/-




39.

40.

41.

42,

43.

In this fashion the complainants are seeking the reliefs from the developer. But
[ have already discussed about Sec. 18 R/W Sec. 71 & 72 of the Act. I have

above kinds of relief cannot be granted.

The complainant has said that their possesvion was on 1 January 2017 but as
per the agreement 6 months grace period. which means st July 2017. Of
course I have already discarded the plez of developer to add another 6 months
if there is no wilful delay. But however the learned counsel for the
complainants submits that 6 manths grace period cannot be counted as a
default. Of course but it is a praciice of developers to add grace period in all the
agreements which was signed by the parties. Hence, I hold that parties have
agreed to complete the project maximum by the end of 1st July 2017.

Another plea of the respondent is that the developer will pay the delay

amount paid by thiem with interest @10.75%
the notice of pessession is issued.

commencing from July 2017 till

The learned counsel for developer has given a decision at the far end of the
case whicn is delivered by the Apex court in Civil Appeal No. 8442-8443 /16 in
M/s Shetuti construction (p) Ltd., and another versus Assam State Electricity
Board and others. Wherein the Hon’ble Apex court has given findings on
“Applicability of Small Scale and Ancillary Industrial Undertaking Act, 1993, [t
was held by the court that the said Act is not retrospective and also not

Complainants than the developer. The submission made by the ‘developer has

no force at all. Sri Vikas Mahendra advocate has analyzed the case of the
developer and submitted that this case has no great affect. | would say that
the RERA Act is not retrospective but it is retroactive and hence, the case
referred by the developer has no relevancy,
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46.

<

' 1 find full force in his submission since judgment is not on a case which was
decided under RERA and as such I am not going to consider the same for
which reason the developer has relied on this judgment.

However at the time of argument, Shri Vikas Mahendra has drawn my
attention to award compensation on the loss sustained by him. He submits
that each complainant may be awarded compensation towards rent they are
paying. In this regarding the learned counsel Shri Vignesh has said that none
of the complainant has produced or proved the payment of rent and loss
sustained by them. At the cost of repetition I viould say that the Authority has
to balance the claim of parties. In this regard I would refer the commentary:

« while deciding whether the ailoicee is entitled to any relief and in
moulding the relief, the Joliowing among other relevant factors
should be considered: (i) whether the layout is developed on no
profit no loss’ basis or -vith commercial or profit motive; (i) whether
there is any assura:sce or commitment in regard to date of delivery
of possession; {iii) whether there were any justifiable reasons for the
delay or failure o deliver possession; (iv) whether the complainant
has alleged and proved that there has been any negligence,
shortraming or inadequacy on the part of the developing authority or
its ‘officials in the performance of the functions or obligations in
regard to delivery; and (v) whether the allottee has been subjected to
avoidable harassment and mental agony”

From the above principle and as per the discussion made by me it is clear that
the developer had a commitment to deliver the possession but it was not
possible due to justifiable reasons and no proof of negligence. Hence, 1 hold
that the award of interest on the amount paid by them is sufficient to cover all
these aspect.

Before going to pass final order I would say that as per S.71(2) of RERA, the
complaint shall be closed within 60 days from the date of filing. And as per the
SOP the 60 days be computed from the date of appearance of parties. In this
case the parties have appeared on 03/07/2018 which was posted to
25/07/2018 to enable the parties to talk on terms of settlement. But talks
were failed and the developer has filed objections, the complainant has filed
the rejoinder, the developer has filed the Sur-rejoinder. The Developer has
filed 3 I.As., under Sec 35 and 71 of the RERA Act.
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74/18, 76/18 and 77/18 and those apreals have been disposed off only on
25" Day of January 2019 and the records have been received only on
08/03/2019. In view of these Teasors thcse complaints could not be disposed
of within 60 days. With this observatior [ proceed to pass following order.

OSRDER

The Cozupiaint No.

1. CMP/171211/0000317
2. CMP/ 171227/0000355
3. \CMP/ 171126/0000269
1
5
6

CMP/ 180108/0000386
CMP/180101/ 0000365
. CMP/180101 /0000367, have been allowed.

i. The developer is hereby directed to pay delay
compensation in the form of interest at the rate of 10.75%

commencing from July 2017 till the possession is
delivered.

ii. The developer is also directed to pay Rs. 5,000/-as cost
of each case.

iii. The original shall be kept in CMP/180101/0000317.

iv. Intimate the parties regarding the Order.

(Typed as per Dictated, Verified, Corrected and Pronounced
on 25/04/2019)

18



