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() Induced by the attractive répresentations of the
Respondents in its brochures and advertisements, the
Applicant and his wife decided to purchase a three
bedroom flat to be constructed by the Respondent by

the Applicant has paid Rs.49,43, 428/- under the
Agreement to Sej and Consinuction Agreement dated
21.04.2014 including Rs, 1,0C,099/- at the time of booking
vide application dated 04.72.20513 Jor which q provisional
allotment letter dated 01.02.2014 was issued, (i) Under
Clause 3.2 of the Construction Agreement, the Respondent
agreed to complete cinstruction of the apartment and
deliver possession of the same to the Applicant within
thirty months Jrom 21-04-2014 with a further grace period
of six montns, therefore by 20-04-2017. However,
Respondents Jailed to meet the said deadline. (iii) The
Respondents-aiso failed to explain the reason for the delay
despite “scveral reminders being sent and unilaterally
revised e deadline Jor completion to June, 2019 qs per
its ietter dated 19, 08.2017. They also promised to show
uisible  progress by July, 2018 vide letter dated
22.06.2018, but breached their own commitments. When

the same project and the Respondents CEO, the
Respondent revised the deadline Jor completion to May,
2021 citing poor sales and depression i
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02-07-2018 terminated both the agreements dated 21-04-
2014 in accordance with Clause 13.4(ii) of the
Construction Agreement and requested the refund of the
principal amount of Rs.49,43,428/-, paid to the
Respondent, along with interest.

Relief Sought from RERA: Direct Respondent to pay
Rs.75,17,392 and interest
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Specific I“erformance and Dispute Resolution:
Without ‘prejudice to the above contention, any legal
remedy sought by the Complainant would have to be in
accoraance with Clauses to the Agreement to Sell and
Construction. It is submitted that the Clause 17 to the
Agreement to Sell explicitly contains clauses pertaining to
the specific performance of the contract, and hence, any
alleged cause of action must be raise in accordance with
said clauses of the Agreements and the specific
performance Act, 1963. As the Complainant have not
performed there part of the contract by paying
instalments properly, they have approached this Hon’ble
Authority by concealing material facts. Furthermore, it is
submitted that these complaints before this Hon’ble
Authority are not maintainable as the complainant have
failed to exhaust their legal remedies through arbitration,
as recorded in Claus 19 of the Agreement of Sell and in
accordance with the Arbitration and Conciliation Act,
1996.

Without prejudice to the above preliminary objections,
the Respondent provided reply to Complainant as bellow:
a. Re- Complaint- the averments in the complaints are
denied in toto, and the complainant are put to strict
proof regarding the same. The complainant are very
vague, and the complainants have not appr\?ached this




Hon’ble Authority with clean hands. When the
Respondent is working hard to complete the project to
handover flats within the time frame stipulated by this
Hon’ble Authority for the completion of the project and
has caused damages to the Respondent.

b. Further, it is pertinent to bring to the notice of this
Authority that the Agreement als) stipulates that the
purchaser/Complainant shall rnot be entitled to claim
any damages where the purchaser/Complainant has
delayed the payments (of instalments as per the
schedule of payment set out in the Agreement of Sale
and Construction Asrecment, and in such an event
without prejudiced (¢ other rights, the Respondent is
entitled to seek intcrest from the Complainant for the
delayed paymsnts. Repeatedly there has been delay
from the beg’nning on multiple occasions, for which no
explanation has been provided. The complainants have
deliberaiely suppressed the above material facts from
this'i'an’ble Authority. Therefore the complainants are
not entitled to claim any damages, much less the
darnages as sought in the complaint filed before this

Hon’ble Authority.
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It is submitted that the Complainant is entitled to claim
refund of the entire principal amount along with interest
and compensation under Section 18(1) of the RERA Act
and therefore, the contention of the Respondent
compensation claimed by the complainant has to be in
accordance with clause 3.4 of the -construction
agreement, subject to exception carved out in the said
agreement and hence not entitled to amount claimed by
it is denied as false. It is also false to state that there has
not been wilful delay on part of the Respondent and that
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the Respondent has acted in bona fide manner and taken
all necessary steps towards completion of the project as
the inordinate delay in completion of the construction
work is solely attributable to the tardiness of the
Respondent.

It is further submitted that the reasons given by the
Respondent for the delay in completing the apartment
cannot be attributable to any event beyond its control as
per the ratio of the decision of the National Commission
for Redressal of Consumer Grievance in the case of Shri
Satish Kumar Pandey & Anr. -vs- Unitech Ltd.
(Consumer Case No. 427/2014- disposed of vide order
dated 08/06/2015-" Rzlevant paras 2 & 8) and Hitesh
Ramji Javeri & ors.'-vs- Macrotech Constructions Ltd.
(Consumer Cage No. 168/2014- disposed of vide order
dated 11/12/2017-).

Para No. 15

It is also contended by the learnt counsel father opposite
party that since the agreements between the parties
ceitains  arbitration clause, arbitration and not a
complaint before this Commission is the appropriate
remedy. I, however, find no merit in this contention. As
provided in Section 3 of the Consumer Protection Act, the
provision of this Act are in addition to the other remedies
available to a consumer. Therefore, the availability of
arbitration as a remedy does not debar the complainant
from approaching a consumer forum in a case of
deficiency in the services rendered to him by the service
provider or adoption of unfair trade practices by him.
This issue came up for consideration of the honorable
Supreme Court in National seeds Corporation versus M.
Madhusudhan Reddy, (2012) 2. SCC 506 and after taking
into consideration the provisions of the Section 8 of the
arbitration Act of 1996 and Section 3 of the C.P Act it
was held that the plain language of Section 3 of the C.P
Act makes it clear that the remedy available in that Act is
in addition to and not in derogation of the provision of
any other law for the time being in force. The Honorable
Supreme Court has also held that the complaint filed by
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a consumer before the consumer fora would be
maintainable despite their being an arbitration clause in
the agreement to refer the dispute to the Arbitrator. In
view of the above referred authoritative pronouncement
of the Honorable Supreme Court which was letter
followed by Three Members Bench of this commission in
DLF Limited v. Mridul Estate Private Limited., R.P.
No.412 of 2011decided on 13-05-2013, the aforesaid
contention advanced by the ltarned counsel for the
opposite party is liable to be rejected.

The connection of the Respondent that the complainant
should have availed the :emedies under the Specific relief
Act and the Arbiiration Conciliation of Act is also
untenable for the reason that as per Section 89 of the
RERA Act, Provicions of the said Act shall have effect
notwithstanding anything inconsistence there with
contained in-any other law for the time being in force.
Thus tite provision of RERA Acts supersedes the
provisivirof the said two Acts.
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