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BEFORE ADJUDICATING OFFICER, RERA
BENGALURU, KARNATAKA
Date: 21 March 2020

Complaint No. i Complainant Name.
CMP/180113/0000397 ‘ Vivek Kumak Poddar,
| e .39, Comfort Sharada,
“Flat No.002, 15t Cross,
' 11th Main, Wilson Garden,
Bengaluru — 560030.

CMP/ 1810259901494 | Riju Bhattacharya,

| C210 Maple,
| Raheja Residency,
Koramangala 3 Block,
Bengaluru— 560034.

CMP/180108/0000387 ' Sarana Basappa,

Cauvery Enclave,

Flat No.107, First Floor,
No0.9/10, Somasandra Palya,
HSR Layout, 2nd Sector,

' Bengaluru - 560102.

CMP/181028/0001563 Ravindra Vyas,
A Block, Flat No.289,

Mahaveera Arch, Choodasandra,

Rayasandra Village,
' Anckal Taluk,
Bengaluru- 560 099.
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Respondent : | SJR corporation Pvt. Ltd., -]
#1 Industrial Layout, SJR |
Primus, Koramangala 7% Block,
Bengaluru. - 560095

JUDGMENT

1. The above complainants have filed their respective complaint
under Section 31 of RERA Act against the project “BLUE
WATERS PHASE 27 /developed by SJR PRIME CORPORATION
PVT. LTD., I would like to say that the complainants have sought
for delay compensation as a main relief from the developer. In
pursuance of ihe summons issued by this authority Sri.Vikas
Mahindra” Advocate has appecared on the behalf of all the
complainants. Sri.Prakyath, Advocate has appeared on behalf of
the devewoper.

The Developer has filed an Interim Application under 8.8 of
Arbitration and Conciliation Act during the pendency of the
complaint for which the complainants have filed their objections.
After hearing the parties, the said L.A. was dismissed and posted
the matter for arguments on merits in all the cases.

The developer filed his written objections filed written arguments.
I have heard the arguments on both sides.
The points that arise for my consideration are:

a)Whether the complainants prove that they are
entitled for delay compensation along with other
kind of reliefs?

b)If so, what is the order?

My answer is affirmative in part for the following




BT DODHOT et ACHOZEe FTRTT, WOnLRTy
= Karnataka Real Estate Regulatory Authority Bangalore

So:l/14, Jo DBB. AT BN wpF. oD WILTT, A.DF.N.TVOTPOET,
356 FoFA, NI . oneed-560027

10.

REASONS

Before going to discuss on merits of the case I would like to say
that the above complainants thougix have entered into the
agreement of sale with the developeron different dates, but the
developer has agreed to complete the project on or before June
2018 including the grace period.

Each complainants has entcred in to agreement of sale with the
developer on the following dates:

a) The complainant in complaint no. 397 has entered
into agreement of sale on 13/01/2016,

b) Thecomplainant in complaint no. 1494 has
entered into agreement of sale on 04/03/2017,

¢} The complainant in complaint no. 387 has entered
into agreement of sale on 03/08/2017,

d) The complainant in complaint no. 1563 has entered
into agreement of sale on 28/01/2015,

The complainant in complaint no. 397 has entered into
agreement of sale on 13/01/2016. As per the above tabular
though the complainants have got the agreement of sale on
different dates, but the completion date promised by the
developer as June 2018 including the grace period. Therefore I
have taken all these complaints together by passing a common
judgment.

The complainants have filed these complaints seeking the relief of
delay compensation. It is the case of the complainants that the
developer is liable to pay the delay compensation as per the
agreement since the developer had to complete the project on or
before June 2018. Even though the project has not been
completed within the time as mentioned in the agreement, the
learned counsel for the developer submits that he is not liable to
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pay delay compensation since the date given to the RERA
Authority has not yet completed. In addition to the above
submission it is also the case of the developer that he was
prevented [rom completing the project “with some cxcuses.

As per Section 18 (1) proviso the allottee who is not going to
withdraw from the project _shall be paid by the promoter with
interest including the compensation. During the course of
calculating the delay Cerapensation; the Authority has to look
into Section 72 of the RERA Act. The Developer has failed to
complete the project on or before the date mentioned as above
including grace period of 6 months. It is also the submission of
the developer ihat if he is able to prove that the delay was not
wilful delay: then another 6 months grace period will occur.
Further it1s alleged that there was no any viclation of S.72 of the
Act. No allegation rcgarding the deviation of the amount to other
projects and as such it is submission that the delay
compensation as sought by the complainants is not covered.

But, the word compcensation has not been defined in this Act. In
this regard 1 would like to take the following commenlary:

Adjudication of Compensation: The Act provides for
compensation to the Allottee for false advertisement,
structural defect failure to complete construction or
deliver, defective title, and failure to discharge the other
obligations under the Act, Rules or Regulations or
Agreement. This section enables the authority, to
appoint adjudicating officer for the purpose of adjudging
the compensation.
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The word compensation is not defined under this Act,
However, section 72 lays down the factors to be taken
to account while adjudging the quantum of
compensation namely, the amourdt of disproportionate
gain or unfair advantage made, lass caused as a result
of default and the repetitive nature of such default and
other factors.

The Act unlike Consuiner Protection Act and all other
previous enactments strike a balance to protect the
interests of both promoter and allottee. Subject to the
Act and Rules’ and Regulation made there under the
parties are ‘rez-to enter into agreement and both the
promoter ana-the allottee are bound by the same. The
Promoter ras a right to cancel the agreement as per the
terms o) the agreement, for reasons to be reviewed by
the. authority. They may approach the adjudicating
Authority for adjudging the compensation.

From the above position of law it is clecar that the Authority will
have to take the notice of Section 72 along with Scction 18. The
Developer i1s going to complcte the project since he is developing
the same. The developer has given the datc of complction to this
authority as September 2019. In view of the same the developer
is bound to compensate the complainants since the delay is
there. However as per my discussion it is clear that as there is
no any allegation regarding the deviation of funds to another
project and as such I feel that the complainants are entitled for
delay compensation alone.

By keeping the above principle in mind, I am going to discuss on
merits on the points raised by the rival parties. As per the
construction agrecment the project was to be completed on or
before the date mentioned in the above paragraph but even till
today the project is not completed. In this connection it is the
argument of the developer that the complaint is premature one
since he has given the date for completion of the project as
21/09/2019 as per S.4(2)(1)(c) to RERA. It is not correct to
submit in such a fashion on the ground that the Act has
facilitated the developer to complete the project by giving&a fresh
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date only to complete the project but it does not mean that the
compensation cannot be calculated from the date mentioned in
the agreement. Hence, the stand taken by the developer has no
force.

It is the case of the developer while e¢xcavating the land he found
a hard rock. In this regard he submitted that, it was discovered
that sheets of hard rock of approximately 15000 cubic metres
were present. Since the preicct was located amongst other
residential buildings under' construction, the respondent was
unable to conduct rig-blasting as Government permissions would
not be granted in such vesidential areas. Therefore, the rocks had
to be removed thretgh a method of chemical blasting. This
method involves. diilling of holes into the rocks and filling it with
a certain chemical. This chemical breaks down the rock and then
the debris is\iemoved from the site. This process of chemical
blasting takes an cxtremely long time, especially as the rock
encountercd was very large. ldeally, without rainfall, the breaking
of hardirock shects to the extent stated ideally takes 4 to 5
months. However, owing to the onset of monsoon and heavy
rainfall, breaking of hard rock and excavation process was
further hindered. Since the excavation was delayed owing to the
discovery of hard rock and further affected by the onset of
monsoon, the excavation was scverally hundred which overall
delayed the construction activities by over 6 to 7 months.
Further, the rock could not be broken during the monsoon period
or even a day or two after the day of rain since the mixing of
powdered rack and water resulted in formation of slush which
was difficult to load and {ransport outside the project site.
Further, the slush formed also hindered the ingress and egress of
vehicles transporting the excavated material from the project site.

Further he has said that the pollution control board has imposed
restriction with regard to blasting to be carried out in quarries.
He also said that the delay has been caused because of non-
availability or river sand. The government authorities have
caused delay in giving permissions and clearances. The National
Green Tribunal has passed an order to measure the buffer area
for construction around lakes and rajakaluves. Sand Lorry
Owner’s strike, Cauvery strike, demonetisation, GST, ex&ernal
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modifications sought by the consumers hecavy rain fall in
Bengaluru City and also the stoppage of work ordered by the
Deputy Inspector of General of Prisons, Central Prisons of
Parappana Agrahara are all the rcascns preventing him from
executing the work on time.

For the above said reasons it was the case of the developer that
the delay was caused is beyond his control and as such it is the
main contention of the develtver that the complainants are not
entitled for delay compensation. I would say that the developer
has utterly failed to cornect the events of demonization, GST,
Cauvery water strike and other events which arc all main cause
for delay. The evenits took place has no direct bearing on the
delay caused to the developcer. In my view, the grounds urged by
the developer are not having any direct effect on the project. In
case of shortage of sand, he could have completed other works by
balancing.ihe total work of the project.

Furthec-“on behalf of the developer it was submitted that thc
delayshould bc proved to be a “wilful”. There 1s nothing on
record to show that the delay was wilful, even assuming that
there is any delay, the wilful nature of the delay is a significant
factor. It must be deliberate and with malicious intent. Further
he submitted that the entire effort put by the developer 1s to
complete the project within time has no benefit is accrued by him
by any delay. According to developer there is no delay and in any
event in the absence of wilful delay there is no question of any
claim that can be made against the respondent.

It is the case of the developer that the delay has not becn
construed in view of the date mentioned in the RERA as
21/09/2019 and also it is said that as per clause of the
agreement and said that the original date for completion was
different date to the above cases as already discussed. Further he
said that in case of failure to prove the wilful delay the developer
will get another 6 months time and thereby he wanted to say that
the complainant is eligible to get the delay compensation at the
rate of Rs.3 sq. ft, after the said period is completed.
Oy
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20. It is also his submission that the delay must be wilful delay. If

el

not, the complainant is not eligible for compensation. In this
regard he has referred clauses of his agrecement. It says as
under:

Delay should be proved to be/“wilful”. There is nothing
on record to show that thedelay was wilful, even
assuming that there is cnpdelay, the wilful nature of
the delay is a significgnijact. It must be deliberate and
with malicious intent. I submit that our entire effort is to
complete the project within time as no benefit is accrued
by us by any delvy. There is no delay and in any event
in the absence.o! wilful delay there is no any claim that
can be madec-against the Respondent.

But it is ‘1ot correct to say that the delivery date shall be
calculatdd Jas January 2019 since the question of proof of wilful
delay «ians not arisc in view of S.18 of the Act. Hence, [ hold that
the developer was cxpected to deliver the possession by
completing the project maximum by June 2018. In support of
the same the counsel for the complainant has given the decision:

“In case of Praveen Kumar v. SVS Buildcon CMP No. N-
BPL-17-0010, Madhya Pradesh Real Estate Regulatory
Authority and Shashi Gupta v. SVS Buildcon CMP No. N-
BPL-17-0006, MPRERA,(para 6)

Proposition: Compensation for delay can be claimed
regardless of registration and the date given for
registration.

Para 6:- we now deal with issue (b). If the claim that the
Authority has jurisdiction over the project after, and only
after, it has been duly registered were to be accepted, it
would result in as absurd situation, e.g., Supposing a
project which required registration chose not to apply for
registration; or if it did not comply with the essential
requirements of clear land title, or statutory permissions
etc., still the Authority would be barred from acting
against the promoter on the grounds that the project
was not registered ! it would means that having

8 7
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22.

23.

committed one default of the law (ignoring the
requirement to apply for registration, or having applied,
Jailing to qualify for registration), this very act of default
would further protect the defawlter from any penal
action and insulate the defaulterfrom legitimate claims
made by the aggrieved cusfoniers. Such an absurd
interpretation of the law canno! be maintained.”

Similar to the above decision, the counsel f{or the
complainant has also given.two more decision cited as .

“ Tufail Ahmed Abdul Quddus and ors v. Pramod
Pandurandg’  Pisal and Ors. CMP no.
CC0060000060023023 AND

Subodh Adikary v. Reliance Enterprises CMP no.
CCCI6000000055349” wherein the Maha RERA has
saa that completion of every month of delay should be
aiven to the allotiee from the date of possession as
ugreed in the agreement

[ am fully agreed with the finding given by the Maha RERA and
as per judgment of this authority in different complaints the
delay compensation has been computed from the date mentioned
in the agreement.

The counsel for the complainants submits that in the event the
Respondent had performed his obligations and delivered the
possession within the specific date of possession, then the
Complainant could have rented out the flats and earned rent.
Shri. Vikas Mahendra advocate submits that evidently the
developer fails to give possession as agreed means he is bound to
pay the delay compensation in accordance with the sale
agreement. With all these observations I would say that the
complainants are definitely entitled for delay compensation as
per S.18 of RERA.
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04. However the complainants have sought not only delay

N

Compensation but also other reliefs which are as under:

The present complaints have beer filed before this
Hon’ble Authority seeking followit.g reliefs:
a. Compensation for delair' in handing over the
residential units purchasea by the complainant in
the project under the rame and style of SJR Blue
Waters.
b. Loss in rental irnecome for the period of delay in
handing over the residential units purchased by
the compratpant.
c. Compensation for loss in Tax benefit that could
haveheen availed.
d. Compensation for excess amounts under GST paid
due to delay.
e, Payment of interest due on under the Pre-EMI
scheme for a total amount.
. Compensation for mental agony and hardship
caused by the builder quantified at Rs.5,00,000/ -
g. Any legal costs incurred as a result of the 1is
litigation.
The consumers had paid considerable amount to the developer.
Jt is nobody’s case that the developer has stopped the
development work. It is their grievance that there is delay in
completing the project. The developer has given the date of
completion as 21/09/2019 while registering his project with
RERA as per S.4 of the Act. It is nobody’s case that the developer
was absconding. It is not their case that the development was
stopped without any justification. In view of the above reasons
this Authority has to go through Section 71 and 72 of the Act.
Absolutely no allegations have been made against the Developer
with regard to deviation of the amount or misappropriation of the
same. Of course, there is a delay in completing the project which
may be condoned by granting the delay compensatjon. The

10
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question of excess payment madce towards GST will be considered
at the time of execution of the sale deed. So far as grant of
compensation under mental agony is concerned. Coming to the
reliel towards mental agony is alsg nct applicable since the
Hon’ble Apex Court held that compensation under mental agony
cannot be granted under a gencral agreement. In this regard I
would like to refer a decision:

When compensation for mental agony can be granted: -
in the case of Ghaziabad Development Authority v.
Union of India,  (2000)6 SCC 113 wherein whilst
constdering a case of breach of contract under Section
73 of caniract Act, it has been held that no damages
are pcuable for mental agony in case of breach of
ordinary commercial contract.

In view-of the above position of Law question of giving the
compensation of under mental agony does not arise.

However at the time of argument, Shri Vikas Mahendra has
drawn my attention to award compensation on the loss sustained
by the complainants. He submits that complainants may be
awarded compensation towards rent they are paying. In this
regard the learmned counsel for developer has said that
complainants have not produced or proved the payment of rent
and loss sustained by them. At the cost of repctition I would say
that the Authority has to balance the claim of parties. In this
regard I would refer the commentary:

“while deciding whether the allottee is entitled to any
relief and in moulding the relief, the following
among other relevant factors should be considered:

(1) whether the layout is developed on ‘no profit no
loss’ basis or with commercial or profit motive;

{it) whether there is any assurance or commitment in
regard to date of delivery of possession;

11
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(iti)whether there were any justifiable reasons for the
delay or failure to deliver possession;

(iv)jwhether the complainant has alleged and proved
that there has been any negligence, shortcoming or
inadequacy on the part of tiwe developing authority
or its officials in the performance of the functions or
obligations in regard to deivery; and

(v) whether the allottee.” has been subjected to
avoidable harassment and mental agony”

28. From the above principlés and as per the discussion made by me

29.

it is clear that the—acveloper had a commitment to deliver the
possession but it was not possible due to justifiable reasons and
no proof of neeiigence. 1 find some force in his submission since
there is ne allegation regarding deviation of fund to any other
project ot misuse of this fund. Hence, I hold that the award of
interest~on the amount paid by them is sufficient to cover all
these aspecls.

As per Section 71(2) of the Act the complaints shall be disposed
of within 60 days. As the project was not approved as on filing of
these complaints and as such the case was taken up for trial
after hearing the parties. During the course of trial the learned
counsel for the developer has filed an I.A u/s S. 8 of Arbitration
and Conciliation Act by saying that the dispute has to be referred
to Arbitration. The counsecl for the complainants has strongly
opposed the same and after hearing parties [ have dismissed the
same. There afterwards the developer has filed his objections and
submitted arguments. For the above said reasons it was not
possible to complete the judgment within 60 days. Hence, I
proceed to pass the following order;

12
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ORDER

The complaints filed in CMP/180113/0000397,
CMP/181025/0001494, CMP/180108/0000387,
CMP/181028 /0001563 are herepy allowed in part.

. The devcloper 1is hereby directed to pay delay
compensation in the form of simple interest @ 2%
above the MCLR of SEl cOmmencing from July 2018
till the possessioir s delivered after obtamning
Occupancy Certificave!

. The developer is-also directed to pay Rs. 5,000/-as cost
to each case.

. Intimate tie partics regarding the Order.

(Typed ‘as per Dictated, Verified, Corrected and
Pronounced on 21/03/2020).
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