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BEFORE ADJUDICATING OFFICER, RERA
BENGALURU, KARNATAKA
Date: 21st March 2020

Complaint No. Comrlainant Name

CMP/181024 /0001492 Diganta Khataniar,

WA=1503, Regency Crest

Plot No.40, Sector 19, Kharghar,
Raigad, Maharashtra - 410210.

' CMP/ 171222/ 00630345 - Channabasavesh Salutagimath,
RGBSI, Narayana Business
Chambers, No.18/7,

1st Floor, Hosur Road,

Wilson Garden,

Bengaluru - 560027

CMP/171128/0000279 Vidula Isave,

Business Bay, Wing 1,
Jayaprakash Nagar,
Yerawada,

| ' Pune Maharashtra - 411006

CMP/181027/0001551 Melissa Dcosta,

Tetra 302, SJR PC,

Water Mark Apartments,

' Shubh Enclave, Harlur Road,
Off Sarjapur Road,
Bengaluru - 560 102.

| CMP/181120/0001647 | Sanjay Kumar Jain,

| ' A2-B-305, Siddivinayaka Ginger
' Society, Near Rakshak Chowk,

| ' Pimple Saudagar, Pune,

| ' Maharashtra — 411027
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CMP/181115/0001635 Manoj Kulakarni,

No.6, First Floor,

36th A Cross, 11ttt A Main Road,
Jayanagara 4t T Block,
Bengealuiu — 560 041.

'CMP/181227/0001803  |.Ganesh Karche,

AT, Runal Deepmala,

Kokane Chowk,

Pimple Saudagar

Pune, Maharashtra — 411027,

Respondent | SJR Prime Corp Palazza city.

#1 Industrial Layout, Koramangala
7% Block,

Uttar Pradesh

Gautam Buddha Nagar-560095.

JUDGMENT

1. The above complainants have filed their respective complaint
under Section 31 of RERA Act against the project “BLUE
WATERS PHASE 2” developed by SJR PRIME CORPORATION
PVT. LTD., T would like to say that the complainants have sought
for delay compensation as a main relicf from the developer. In
pursuance of the summons issued by this authority Sri.Vikas
Mahindra Advocate has appeared on the behalf of all the
complainants. Sri.Prakyath, Advocate has appeared on behalf of
the developer.

2. The Developer has filed an Interim Application under S.8 of
Arbitration and Conciliation Act during the pendency of the
-
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complaint for which the complainants have filed their objections.
Alter hearing the parties, the said 1.A. was dismissed and posted
the matter for arguments on merits in all the cases.

The developer filed his written objections filed written arguments.
I have heard the arguments on bgstlisides.
The points that arise for my consideration arc:

a)Whether the complainants prove that they are
entitled for delay compensation along with other
kind of reliefs?

b)If so, what 1s 1he order?
My answer is alrmative in part for the following

REASONS

Before ‘going to discuss on merits of the case I would like to say
that “the above complainants though have entered into the
agreement of sale with the developer on different dates, but the
developer has agreed to complete the project on or before July
2017 including the grace period.

Each complainants has entered in to agreement of sale with the
developer on the following dates:

1. The complainant in complaint no. 1492 has entered
into agreement of sale on 22/12/2015,

2. The complainant in complaint no. 345 has entered
into agreement of sale on 15/06/2015,

3. The complainant in complaint no. 279 has entered
into agreement of sale on 19/01/2016,

4. The complainant in complaint no. 1551 has entered
into agreement of sale on 01/08/2012,
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5. The complainant in complaint no. 1647 has entered
into agreement of sale on 14/11/2014,

6. The complainant in complaint no-=- 803 has entered
into agreement of sale on 14/17/2014,

The complainant in complaint (ng.” 1492 has entered into
agreement of sale on 22/12/2015. As per the above tabular
though the complainants heve got the agreement of sale on
different dates, but the completion date promised by the
developer as July 2017 1acluding the grace period. Therefore 1
have taken all these complaints together by passing a common
judgment.

The complainatits have filed these complaints seeking the relief of
delay compensation. It is the case of the complainants that the
developer is liable to pay the delay compensation as per the
agreement since the developer had to complete the project on or
before July 2017. Even though the project has not been
completed within the time as mentioned in the agreement, the
learned counsel for the developer submits that he is not liable to
pay delay compensation since the date given to the RERA
Authority has not yet completed. In addition to the above
submission it is also the case of the developer that he was
prevented from completing the project with some excuses.

As per Section 18 (1) proviso the allottee who is not going to
withdraw from the project shall be paid by the promoter with
interest including the compensation. During the course of
calculating the delay compensation; the Authority has to look
into Section 72 of the RERA Act. The Developer has failed to
complete the project on or before the date mentioned as above
including grace period of 6 months. It is also the submission of
the developer that if he is able to prove that the delay was not
wilful delay; then another 6 months grace period will occur.
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10.

Further it is alleged that there was no any violation of S.72 of the
Act. No allegation regarding the deviation of the amount to other
projects and as such it 1is submission that the delay
compensation as sought by the complaitiants is not covered.

But, the word compensation has not been defined in this Act. In
this regard [ would like to take the tollowing commentary:

Adjudication of Compensation: The Act provides for
compensation to the Allotlee for false advertisement,
structural defect  fuilure to complete construction or
deliver, defective litle, and failure to discharge the other
obligations under the Act, Rules or Regulations or
Agreement.. This section enables the authority, to
appoinadjudicating officer for the purpose of adjdging
the “ompensation.

The word compensation is not defined under this Act,
towever, section 72 lays down the factors to be taken
to account while adjudging the quantum of
compensation namely, the amount of disproportionate
gain or unfair advantage made, loss caused as a result
of default and the repelitive nature of such default and
other factors.

The Act unlike Consumer Protection Act and all other
previous enactments strike a balance to protect the
interests of both promoter and allottee. Subject to the
Act and Rules and Regulation made there under the
parties are free to enter into agreement and both the
promoter and the allottee are bound by the same. The
Promoter has a right to cancel the agreement as per the
terms of the agreement, for reasons to be reviewed by
the authority. They may approach the adjudicating
Authority for adjudging the compensation.

Y
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From the above position of law it is clear that the Authority will
have to take the notice of Section 72 along with Section 18. The
Developer is going to complete the project since he is developing
the same. The developer has given the dace of completion to this
authority as December 2019. In view-oidhe same the developer 1s
bound to compensate the complainants since the delay is there.
However as per my discussion it is clear that as therc is no any
allegation regarding the deviation of funds to another project and
as such I feel that the coniplainants are entitled for delay
compensation alone.

By keeping the above principle in mind, I am going to discuss on
merits on the pcinis raised by the rival parties. As per the
construction agreement the project was to be completed on or
before the date.mentioned in the above paragraph but even tll
today the proiect is not completed. In this connection it is the
arcumen! ¢l the developer that the complaint is premature one
since «Juc_has given the date for completion of the project as
Decemper 2019 as per S.4(2)(1)(¢) to RERA. 1t is not correct to
submit in such a fashion on the ground that the Act has
facilitated the developer to complete the project by giving a fresh
date only to complete the project but it does not mean that the
compensation cannot be calculated from the date mentioned in
the agreement. Hence, the stand taken by the developer has no
force.

It is the case of the developer while excavating the land he found
a hard rock. In this regard he submitted that, it was discovered
that sheets of hard rock of approximately 15000 cubic metres
were present. Since the project was located amongst other
residential buildings under construction, the respondent was
unable 1o conduct rig-blasting as Government permissions would
notl be granted in such residential areas. Therefore, the rocks had
to be removed through a method of chemical blasting. This
method involves drilling of holes into the rocks and filling it with
a certain chemical. This chemical breaks down the rock and then
the debris is removed from the site. This process of chemical
blasting takes an cxtremely long time, especially as the rock
encountered was very large. Ideally, without rainfall, the breaking



TOFWE 00T HFe® VOO TPPTIT, WONTRT)

Karnataka Real Estate Regulatory Authority Bangalore
Bo:l/14. O BHBB. AOPT wRWO e, okodt WISIT, AT .R.FOTPOT, 3T WA, 0TI’
d:; BonERTI-560027

dre=P,

Jeon,

of hard rock sheets to the extent stated ideally takes 4 to 5
months. However, owing to the onset of monsoon and heavy
rainfall, breaking of hard rock and excavation process was
further hindered. Since the excavation-was delayed owing to the
discovery of hard rock and further ‘affected by the onset of
monsoon, the excavation was severaly hundred which overall
delayed the construction activities by over 6 (o 7 months.
Further, the rock could not be broken during the monsoon period
or even a day or two after'the day of rain since the mixing of
powdered rack and water resulted in formation of slush which
was difficult to load .and” transport outside the project site.
Further, the slush feriied also hindered the ingress and cgress of
vehicles transporting the excavated material from the project site.

Further he hassaid that the pollution control board has imposed
restriction wiui regard to blasting to be carried out in quarries.
He also“said that the delay has been caused because of non-
availabili'y or river sand. The government authorities have
caused delay in giving permissions and clearances. The National
Green Tribunal has passed an order to measure the buffer area
for construction around lakes and rajakaluves. Sand Lorry
Owner’s strike, Cauvery strike, demonetisation, GST, external
modifications sought by the consumers heavy rain fall in
Bengaluru City and also the stoppage of work ordered by the
Deputy Inspector of General of Prisons, Central Prisons of
Parappana Agrahara are all the recasons preventing him from
executing the work on time.

FFor the above said reasons it was the case of the developer that
the delay was caused is beyond his control and as such it is the
main contention of the developer that the complainants are not
entitled for delay compensation. I would say that the developer
has utterly failed to connect the events of demonization, GST,
Cauvery water strike and other events which are all main cause
for delay. The events took place has no direct bearing on the
delay caused to the developer. In my view, the grounds urged by
the developer are not having any direct effect on the project. In
case of shortage of sand, he could have completed othgr works by
balancing the total work of the projcct.
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19.

Zd.

Further on behalf of the developer it was submitted that the
delay should be proved to be a “wilful”. There is nothing on
record to show that the delay was wilful, even assuming that
there is any delay, the wilful nature of-the delay is a significant
factor. Tt must be deliberate and with malicious intent. Further
he submitted that the entire effert.rut by the developer is to
complete the project within time hes no benefit is accrued by him
by any delay. According to developer there is no delay and in any
event in the absence of wilfu! delay there is no question of any
claim that can be made against the respondent.

It is the case of the developer that the delay has not been
construed in view of the date mentioned in the RERA as
21/12/2019 and also it is said that as per clause of the
agreement and-.said that the original date for completion was
different date to the above cases as already discussed. Further he
said that.in casc of failure to prove the wilful delay the developer
will get another 6 months time and thercby he wanted to say that
the camiplainant is cligible to get the delay compensation at the
rate of Rs.3 sq. fi, after the said period is completed.

It is also his submission that the delay must be wilful delay. If
not, the complainant is not eligible for compensation. In this
regard he has referred clauses of his agreement. It says as
under:

Delay should be proved to be “wilful”. There is nothing
on record to show that the delay was wilful, even
assuming that there is any delay, the wilful nature of
the delay is a significant fact. It must be deliberate and
with malicious intent. I submit that our entire effort is to
complete the project within time as no benefit is accrued
by us by any delay. There is no delay and in any event
in the absence of wilful delay there is no any claim that
can be made against the Respondent.
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21. But 1t is not correct to say that the delivery date shall be
calculated as January 2019 since the question of proof of wilful
delay does not arise in view of S.18 of the Act. Hence, | hold that
the developer was expected to deliver the possession by
completing the project maximum by .June 2018. In support of
the same the counsel for the complairiant has given the decision:

“In case of Praveen Kumar v. SVS Buildcon CMP No. N-
BPL-17-0010, Madhya P«desh Real Estate Regulatory
Authority and Shashk: Cupta v. SVS Buildcon CMP No. N-
BPL-17-0006, MPRERPA,(para 6)

Proposition: Compensation for delay can be claimed
regardless (o} registration and the date given for
registration.

Para 6.-wve now deal with issue (b). If the claim that the
Authority has jurisdiction over the project after, and only
cjter, it has been duly registered were to be accepted, it
would resull in as absurd situation, e.g., supposing a
project which required registration chose not to apply for
registration; or if it did not comply with the essential
requirements of clear land title, or statutory permissions
etc., still the Authority would be barred from acting
against the promoter on the grounds that the project
was not registered ! it would means that having
committed one default of the law (ignoring the
requirement to apply for registration, or having applied,
failing to qualify for registration), this very act of default
would further protect the defaulter from any penal
action and insulate the defaulter from legitimate claims
made by the aggrieved customers. Such an absurd
interpretation of the law cannot be maintained.”

22. Similar 1o the above decision, the counsel for the
complainant has also given two more decision cited as :
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24.

“ Tufail Ahmed Abdul Quddus and ors v. Pramod
Pandurandg Pisal and Ors. CMP no.
CCO060000000023023 AND

Subodh Adikary v. Reliance Inlerprises CMP no.
CCO06000000055349” wherein the Maha RERA has
said that completion of every month of delay should be
given to the allottee from the date of possession as
agreed in the agreement

[ am fully agreed with tire finding given by the Maha RERA and
as per judgment of tirvis authority in different complaints the
delay compensation-tias been computed from the date mentioned
in the agreement.

The counsel for the complainants submits that in the event the
Respondent had performed his obligations and delivered the
possession within the specific date of possession, then the
Comnletitant could have rented out the flats and earned rent.
Shri. “Vikas Mahendra advocate submits that evidently the
developer fails to give possession as agreed means he is bound to
pay the delay compensation in accordance with the sale
agreement. With all these observations [ would say that the
complainants are definitely entitled for delay compensation as
per S.18 of RERA.

However the complainants have sought not only delay
Compensation but also other reliefs which are as under:

The present complaints have been filed before this
Hon’ble Authority seeking following reliefs:

a. Compensation for delay in handing over the
residential units purchased by the complainant in
the project under the name and style of SJR Blue
Waters.

b. Loss in rental income for the period of delay in
handing over the residential units purchased by
the complainant. )
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c. Compensation for loss in Tax benefit that could
have been availed.

d. Compensation for excess amounts under GST paid
due to delay.

e. Payment of interest duecon under the Pre-EMI
scheme for a total amount.

f- Compensation for mernual agony and hardship
caused by the buivizr quantified at Rs.5,00,000/ -

g. Any legal cosis incurred as a result of the is
litigation.

25. The consumers had paid considerable amount to the developer.
[t 1s nobody’s case that the developer has stopped the
development “work. It is their grievance that therc is delay in
completing e project. The developer has given the date of
completior,. as 21/12/2019 while registering his project with
RERA as/'per S.4 of the Act. It is nobody’s casc that the developer
was absconding. It is not their case that the development was
stopped without any justification. In view of the above reasons
this Authority has to go through Section 71 and 72 of the Act.
Absolutely no allegations have been made against the Developer
with regard to deviation of the amount or misappropriation of the
same. Of course, there is a delay in completing the project which
may be condoned by granting the delay compensation. The
question of excess payment made towards GST will be considered
at the time of execution of the sale deed. So far as grant of
compensation under mental agony is concerned. Coming to the
relief towards mental agony is also not applicable since the
Hon’ble Apex Court held that compensation under mental agony
cannot be granted under a general agreement. In this regard I
would like to refer a decision:

i1
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When compensation for mental agony can be granted.: -
in the case of Ghaziabad Development Authority v.
Union of India, (2000)6 SCC 113 wherein whilst
considering a case of breach of ceatract under Section
73 of contract Act, it has been-held that no damages
are payable for mental ageny. :n case of breach of
ordinary commercial contract

In view of the above positicn of Law question of giving the
compensation of under mental agony does not arise.

However at the time of argument, Shri Vikas Mahendra has
drawn my attention to award compensation on the loss sustained
by the complainants. He submits that complainants may be
awarded compensation towards rent they are paying. In this
regard the. learned counsel for developer has said that
complawants have not produced or proved the payvment of rent
and less sustained by them. At the cost of repetition I would say
that the Authority has to balance the claim of parties. In this
regard 1 would refer the commentary:

“ while deciding whether the allottee is entitled to any
relief and in moulding the relief, the following
among other relevant factors should be considered:

(i} whether the layout is developed on ‘no profit no
loss’ basis or with commercial or profit motive;

(ii) whether there is any assurance or commitment in
regard to date of delivery of possessiorn;

(iijjwhether there were any justifiable reasons for the
delay or failure to deliver possession;

(ivjwhether the complainant has alleged and proved
that there has been any negligence, shortcoming or
inadequacy on the part of the developing authority
or its officials in the performance of the functions or
obligations in regard to delivery; and

(v) whether the allottee has been subjected to
avoidable harassment and mental agony” 5

12 4,\”'71)
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28.

29

From the above principles and as per the discussion made by me
it is clear that the developer had a commitment to deliver the
possession but it was not possible due to justifiable reasons and
no proof of negligence. 1 find some force in his submission since
there 1s no allegation regarding deviation of fund to any other
project or misuse of this fund. Ience, I hold that the award of
interest on the amount paid by them is sufficient to cover all
these aspects.

As per Section 71(2) of the Act the complaints shall be disposed
of within 60 days. /s the project was not approved as on filing of
these complaints and as such the case was taken up for trial
after hearing the parties. During the course of trial the learned
counsel for ‘e developer has filed an LA u/s S. 8 of Arbitration
and Condciliation Act by saying that the dispute has to be referred
to Arkitration. The counsel for the complainants has strongly
oppuscd the same and after hearing parties | have dismissed the
same. There afterwards the developer has filed his objections and
submitted arguments. For the above said reasons it was not
possible to complete the judgment within 60 days. Hence, I
proceed to pass the following order;

13
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ORDER

a. The complaints filed in
CMP/181024/0001492,
CMP/171222/0000345, CMP/171128/0000279
CMP/181027/0001551, CMPP/181120/0001647
CMP/181115/0001625,,CMP/181227 /0001803
are hereby allowed-ir. part.

b. The developer . is-liereby directed to pay delay
compensation i1 the form of simple interest @ 2%

T

above the MULR of SBI commencing from August
2017 till tne possession is delivered after obtaining
Occupency Certificate.

c. The daveloper is also directed to pay Rs. 5,000/-as
cast to cach casc.

h. iitimate the parties regarding the Order.

(Typed as per Dictated, Verified, Corrected and
Pronounced on 21/03/2020).

14



