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BEFORE ADJUDICATING OFFICLZR, RERA

BENGAILURU, KARNATN\KA

Presided by Sri K.PALAXSHAPPA

Adjudicating Oi1iicer

Dated: 9" Maych 2020

Complaintﬂ No. &
CMP/190224 /000.227C

CMP/133122/0001661

CMP/181029/0001581

-

Complainants :
Sumit Pandey & Chandrkala S
Flat no.104, Sree Primus Apartment,
15/1A,Yellukunte, Mangamanpallya
Bengaluru-560068.

Vipul Srivastava

C-301,ABAN Humming BEES
Somasundarpallya
Bengaluru-560102.

Pradeep Kumar Mathur

E401, Purva Panorama,

Kalena Agrahara, Bannerghata Road
Bengaluru-560076.

CMP/ 190224 /0002279

OppOhCI’lt g -

Manubharti Mishra & Vipin Sharma
Flat 101, House No.141, Celebrity
Paradise Layout, Electronic City Ph-1.
Bengaluru-560100.

All Are Rep. By: Sri Vikas Mahendra
Advocate.

Sjr Prime Corporation Pvt.Ltd.,
Sjr Primus, 7t Floor,
Koramangala Industrial Layout,
7t Block Koramangala,
Bengalhuru-560095.

Rep. By Sri. Prakyath Advocate
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JUYUDGMENT

1. The above complainants have filed their respective complaint under

Section 31 of RERA Acu against the project “BLUE WATERS PHASE
2”7 developed by SJR "RIME CORPORATION PVT,. LTD., [ would like
to say that the complainants have sought for delay compensation as
a main relief fiory the developer. In pursuance of the summons
issued by tids authority Sri.Vikas Mahindra Advocate has appeared
on the berall of all the complainants. Sri.Prakyath, Advocate has
appezred on behalf of the developer.
The Developer has filed an Interim Application under S.8 of
Arbitration and Conciliation Act during the pendency of the
complaint for which the complainants have filed their objections.
After hearing the parties, the said [.A. was dismissed and posted the
matter for arguments on merits in all the cases.

The developer filed his written objections filed written arguments.
I have heard the arguments on both sides.
The points that arise for my consideration are:

a)Whether the complainants prove that they are
entitled for delay compensation along with other kind
of reliefs?

b)If so, what is the order?

My answer is affirmative in part for the following

A
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10.

REASONS

Before going to discuss on merits ¢t the case I would like to say that
the above complainants though have entered into the agreement of
sale with the developer on ciffe;ent dates, but the developer have
agreed to complete the prricct on or before Judy 201% including the
grace period. June

Each complainants nas entered in to agreement of sale with the
developer on the fol owing dates:

a) The eomplainant in complaint no. 2270 has entered into
agreement of sale on 21/01/2017,

vl The complainant in complaint no. 1661 has entered into
agreement of sale on 12/06/2017,

¢) The complainant in complaint no. 1581 has entered into
agreement of sale on 09/06/2016,

d) The complainant in complaint no. 2279 has entered into
agreement of sale on 17/10/2016,

The complainant in complaint no. 2270 has entered into agreement
of sale on 2¥/01/2017, As per the above tabular though the
complainants have got the agreement of sale on different
dates, but the completion date promised by the developer to
them was June 2018 including the grace period. Therefore I
have taken all these complaints together by passing a
common judgment.

The complainants have filed these complaints seeking the relief of
delay compensation. It is the case of the complainants that the
developer is liable to pay the delay compensation as per the
agreement since the developer had to complete the project on or

3 -
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11.

12.

before December 2017 with 6 montiis grace period which means the

developer had to deliver the nosaession on or before June 2018.

Even though the project hes not been compileted within time as
mentioned in the agrecment, the learned counsel for the developer
submits that he is'nat liable to pay delay compensation since the
date given to the Ri'RA Authority has not yet completed. In addition
to the above suhmission it is also the case of the developer that he

was preventen {rom completing the project with some excuses.

As pir Section 18 (1) provison the allottee who is not going to
withdraw from the project shall be paid by the promoter with

interest including the compensation. During the course

of

calculating the delay compensation; the Authority has to look into
Section 72 of the RERA Act. The Developer has failed to complete
the project on or before June 2018 including grace period of 6
months. It is the case of the developer that as per clause 6.1 the

due date was December 2017 with six months grace period. As per £ pbuiing

64 if it is proved that the delay was not wilful delay then another 6
months grace period with occur means it comes to December 2018.
Further it is alleged that there was no any violation of S.72 of the
Act. No allegation regarding the deviation of the amount to other
projects and as such it is submission that the delay compensation

as sought by the complainants is not covered.

But, the word compensation has not been defined in this Act.
this regard I would like to take the following commentary:

Adjudication of Compensation: The Act provides for
compensation to the Allottee for false advertisement, structural
defect failure to complete construction or deliver, defective title,
and failure to discharge the other obligations under the Act,
Rules or Regulations or Agreement. This section enables the

45
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authority, to appoint adjudicatling oficer for the purpose of
adjudging the compensation.

The word compensation is not defined under this Act, However,
section 72 lays down the factors to be taken to account while
adjudging the quantum of con.rensation namely, the amount of
disproportionate gain or u.fair advantage made, loss caused
as a result of default and the repetitive nature of such default
and other factors.

The Act uallke Consumer Protection Act and all other
previous endctrients strike a balance to protect the interests of
both promoter-and allottee. Subject to the Act and Rules and
Regulai’'c» made there under the parties are free to enter into
agrecinerit and both the promoter and the allottee are bound by
the same. The Promoter has a right to cancel the agreement as
pe: the terms of the agreement, for reasons to be reviewed by
tre authority. They may approach the adjudicating Authority
jor adjudging the compensation.

From the above position of law it is clear that the Authority will
have to take the notice of Section 72 along with Section 18. The
Developer is going to complete the project since he is developing the
same. The developer has given the date of completion to this
authority as June 2019, In view of the same the developer is bound
to compensate the complainants since the delay is there. However
as per my discussion it is clear that as there is no any allegation
regarding the deviation of funds to another project and as such I
feel that the complainants are entitled for delay compensation
alone.

By keeping the above principle in mind, I am going to discuss on
meritsfithe points raised by the rival parties. Admittedly the
Complainants have sought for delay compensation. As per the
construction agreement the project was to be completed on or
before June 2018 but even till today the project is not completed.
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In this connection it is the argumient of the developer that the
complaint is premature ore siice he has given the date for
completion of the project as 30t June 2019 as per S.4(2)(1)(c) to
RERA. It is not correct to submit in such a fashion on the ground
that the Act has facilitete the developer to complete the project by
giving a fresh datc cut it does not mean that the compensation
cannot be calculac:d from the date mentioned in the agreement.
Hence, the stand tikken by the developer has no force.

It is the casc of the developer while excavating the land he found a
hard rock. In this regard he submitted that, it was discovered that
sheets of hard rock of approximately 15000 cubic metres were
present. Since the project was located amongst other residential
huidings under construction, the respondent was unable to
conduct rig-blasting as Government permissions would not be
granted in such residential areas. Therefore, the rocks had to be
remove through a method of chemical blasting. This method
involves drilling of holes into the rocks and filling it with a certain
chemical. This chemical breaks down the rock and then the debris
is removed from the site. This process of chemical blasting takes an
extremely long time, especially as the rock encountered was very
large. Ideally, without rainfall, the breaking of hard rock sheets to
the extent stated ideally takes 4 to 5 months. However, owing to the
onset of monsoon and heavy rainfall, breaking of hard rock and
excavation process was further hindered. Since the excavation was
delayed owing to the discovery of hard rock and further affected by
the onset of monsoon, the excavation was severally hundred which
overall delayed the construction activities by over 6 to 7 months.
Further, the rock could not be broken during the monsoon period
or even a day or two after the day of rain since the mixing of
powdered rack and water resulted in formation of slush which was
difficult to load and transport outside the project site. Further, the
slush formed also hindered the ingress and egress of vehicles
transporting the excavated material from the project site.
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Further he has said that the polluticn control board has imposed
restriction with regard to blasting to e carried out in quarries. He
also said that the delay has been caused because of non-availability
or river sand. The governm:nt zuthorities have caused delay in
giving permissions and clearances. The National Green Tribunal
has passed an order to measure the buffer area for construction
around lakes and raizukaluves. Sand Lorry Owner’s strike, Cauvery
strike, demonetisation, GST, external modifications sought by the
consumers heavy ran fell in Bengaluru City and also the stoppage
of work orderec. by the®Deputy Inspector of General of Prisons,
Central Prisois of Parappana Agrahara are all the reasons
preventing -hun from executing the work on time.

For the abcove said reasons it was the case of the developer that the
delav was caused is beyond his control and as such it is the main
cortention of the developer that the complainants are not entitled
far aelay compensation. I would say that the developer has utterly
failed to connect the events of demonization, GST, Cauvery water
strike and other events which are all main cause for delay. The
events took place has no direct bearing on the delay caused to the
developer. In my view, the grounds urged by the developer are not
having any direct effect on the project. In case of shortage of sand,
he could have completed other works by balancing the total work of
the project.

Further on behalf of the developer it was submitted that the delay
should be proved to be a “wilful”. There is nothing on record to
show that the delay was wilful, even assuming that there is any
delay, the wilful nature of the delay is a significant factor. It must
be deliberate and with malicious intent. Further he submitted that
the entire effort put by the developer is to complete the project
within time has no benefit is accrued by him by any delay.
According to developer there is no delay and in any event in the
absence of wilful delay there is no question of any claim that can be
made against the respondent.
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20.

211z

It is the case of the developer that tiie delay has not been construed
in view of the date mentioned i1 the RERA as 30/06/2019 and also
it is said that as per clavsc of the agreement and said that the
original date for complction was December 2017 with 6 months
grace period means it ceniies to June 2018. Further j(hhe said that in
casefailure to prove wiltul delay the developer will get another 6
months time and iereby he wanted to say that the actual date of
completion was June 2018. It is also his case that then only the
complainant s eugible to get the delay compensation at the rate of
Rs. 3 sq. ft,. '

It is also submission that the delay must be wilful delay. If not, the
comnlainant is not eligible for compensation. In this regard he has
referred clauses of his agreement. It says as under:

Delay should be proved to be “wilful”. There is nothing on
record to show that the delay was wilful, even assuming that
there is any delay, the wilful nature of the delay is a significant
fact. It must be deliberate and with malicious intent. I submit
that our entire effort is to complete the project within time as no
benefit is accrued by us by any delay. There is no delay and
in any event in the absence of wilful delay there is no any
claim that can be made against the Respondent.

But it is not correct to say that the delivery date shall be calculated
as January 2018 since the question of proof of wilful delay does not
arise in view of S.18 of the Act. Hence, I hold that the developer was
expected to deliv%he possession by completing the project
maximum by July 201%. In support of the 1E6G5881 for the
complainant has given the decision: :

“In case of Praveen Kumar v. SVS Buildcon CMP No. N-BPL-17-
0010, Madhya Pradesh Real Estate Regulatory Authority and
Shashi Gupta v. SVS Buildcon CMP No. N-BPL-17-0006,
MPRERA, (para 6)

Proposition: Compensation for delay can be claimed regardless
of registration and the date given for registration.
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Para 6:- we now deal with issue (). If the claim that the
Authority has jurisdiction over the proj=2ct after, and only after,
it has been duly registered were o he accepted, it would result
in as absurd situation, e.g., supposing a project which required
registration chose not to apnly for registration; or if it did not
comply with the essenlia’ reguirements of clear land ftitle, or
statutory permissions e, still the Authority would be barred
from acting against the promoter on the grounds that the
project was not vegisiered ! it would means that having
committed one default of the law (ignoring the requirement to
apply for regisiration, or having applied, failing to qualify for
registration) th's very act of default would further protect the
defaulter fror. any penal action and insulate the defaulter from
legitima e laims made by the aggrieved customers. Such an
absurc inlerpretation of the law cannot be maintained.”

22. Sinvilay’ to the above decision, the counsel for the complainant
has also given two more decision cited as :

“ Tufail Ahmed Abdul Quddus and ors v. Pramod Pandurandg
Pisal and Ors. CMP no. CC0060000000023023 AND

Subodh Adikary v. Reliance Enterprises CMP no.
CCO06000000055349” wherein the Maha RERA has said that
completion of every month of delay should be given to the
allottee from the date of possession as agreed in the agreement

[ am fully agreed with the finding given by the Maha RERA and as
per judgment of this authority in different complaints the delay
compensation has been computed from the date mentioned in the
agreement.

23. The counsel for the complainants submits that in the event the
Respondent had performed his obligations and delivered the
possession within the specific date of possession, then the
Complainant could have rented out the flats and earned rent. Shri.
Vikas Mahendra advocate submits that evidently the developer fails
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24.

;

to give possession as agreed means he is bound to pay the delay
compensation in accordance with- the sale agreement. With all these
observations 1 would say hat the complainants are definitely
entitled for delay compenisation as per S.18 of RERA.

However the corplainants have sought not only delay
Compensation but* alse other reliefs which are as under:

The pres:nt complaints have been filed before this Hon’ble
Authoriiu seeking following reliefs:

a. Cempensation for delay in handing over the residential
units purchased by the complainant in the project under
the name and style of SJR Blue Waters.

b. Loss in rental income for the period of delay in handing
over the residential units purchased by the complainant.

c. Compensation for loss in Tax benefit that could have been
availed.

d. Compensation for excess amounts under GST paid due to
delay.

e. Payment of interest due on under the Pre-EMI scheme for
a total amount.

f. Compensation for mental agony and hardship caused by
the builder quantified at Rs.5,00,000/ -

g. Any legal costs incurred as a result of the is litigation.

The consumers had paid considerable amount to the developer. It
is nobody’s case that the developer has stopped the development
work. It is their grievance that there is delay in completing the
project. The developer has given the date of completion as
30/06/2019 while registering his project with RERA as per S.4 of
the Act. It is nobody’s case that the developer was absconding. It is
not their case that the development was stopped without any
justification. In view of the above reasons this Authority has to go

through Section 71 and 72 of the Act. Absolutely no allegations
A
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26.

27 -

have been made against the Developer w.th regard to deviation of
the amount or misappropriation of thie same. Of course, there is a
delay in completing the project which 1iiay be condoned by granting
the delay compensation. The quesuon of excess payment made
towards GST will be considerad =¢ the time of execution of the sale
deed. So far as grant of commnensation under mental agony does-not A

Cotponeed T

W ﬁg‘ﬁ’blecﬂ/k“)e} Court which reads as under:
Coming to the reliet towards mental agony is also not
applicable sinue” the Honble Apex Court held that
compensatior ur der mental agony cannot be granted under a
general agreement. In this regard I would like to refer a
decision:

When compensation for mental agony can be
granted: - in the case of Ghaziabad Development
Authority v. Union of India, (2000)6 SCC 113 wherein
whilst considering a case of breach of contract
under Section 73 of contract Act, it has been
held that no damages are payable for mental

agony in case of breach of ordinary commercial
contract.

In view of the above position of Law question of giving the
compensation of under mental agony does not arise.

However at the time of argument, Shri Vikas Mahendra has drawn
my attention to award compensation on the loss sustained by the
complainants. He submits that complainants may be awarded
compensation towards rent they are paying. In this regard the
learned counsel for developer has said that complainants have not
produced or proved the payment of rent and loss sustained by
them. At the cost of repetition I would say that the Authority has to
balance the claim of parties. In this regard I would refer the
commentary:

11
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“ while deciding whether the allottee is entitled to any relief
and in moulding th- relief, the following among other
relevant factors should be considered:

il whether the (ayout is developed on ‘no profit no loss’
basis or wich cornmercial or profit motive;

(i) whether *here is any assurance or commitment in regard
to datz o) celivery of possession;

(i) whether chere were any justifiable reasons for the delay
¢~ flure to deliver possession;

(iv; wwhether the complainant has alleged and proved that
there has been any negligence, shortcoming or
inadequacy on the part of the developing authority or its
officials in the performance of the functions or obligations
in regard to delivery; and

(v) whether the alloitee has been subjected to avoidable
harassment and mental agony”

From the above principles and as per the discussion made by me it
is clear that the developer had a commitment to deliver the
possession but it was not possible due to justifiable reasons and no
proof of negligence. I find some force in his submission since there
is no allegation regarding deviation of fund to any other project or
misuse of this fund. Hence, [ hold that the award of interest on the
amount paid by them is sufficient to cover all these aspects.

As per Section 71(2) of the Act the complaints shall be disposed of
within 60 days. As the project was not approved as on filing of these
complaints and as such the case was taken up for trial after
hearing the parties. During the course of trial the learned counsel
for the developer has filed an I.A u/s S. 8 of Arbitration and
Conciliation Act by saying that the dispute has to be referred to
Arbitration. The counsel for the complainants has strongly opposed
the same and after hearing parties I have dismissed the same.

K
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There afterwards the developer has< filed his objections and
submitted arguments. For the abcve said reasons it was not
possible to complete the judgment within 60 days. Hence, I proceed
to pass the following order;

JRDER

a. The complain.siled in
1. CMP/ 190224 /0002270
2. CMT/:81122/0001661
3. CiiP/181029/0001581
4

SJCMP/190224/0002279are  hereby allowed in
part.

D. The developer is hereby directed to pay delay
compensation in the form of simple interest @ 2%
above the MCLR of SBI as on today commencing
from July 2018 till the possession is delivered after
obtaining Occupancy Certificate.

c. The developer is also directed to pay Rs. 5,000/-as
cost to each case.

d. Intimate the parties regarding the Order.

(Typed as per Dictated, Verified, Corrected and
Pronounced on 09/03/2020).
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