TToEtdT OO QXeEF JOHOTr TRRTRT, Woneets
Karnataka Real Estate Regulatory Autuorlty Bangalore

= i , o o
~e:l/d, e Sists, Juu R0 1533, odndil ,vu:m ALREF R EODR 0T, 358 AT,

WNS‘ ur ESONYRs- —‘;(\(]U? 7

BEFORE ADJUDICATING OFFICER, RERA
BENGALURU, KARNATAKA
Presided by Sri K. °ALAKSHAPPA
Adjudicatling Officer
Date 16.*" JUNE 2020

' Complaint No.  [CWMP/191102/0004607

Complainant | D Karthik and another
‘ 'No. 44, 2nd floor, 3 cross,
deyakrl Layout, Mar dthahalh
Bc ngaluru-560037
: ch by Sri Srinivasa, Advocate.
| .
| Oppiénent ’1. Shrivision Towers Private Limited
| ' No.40/43, 8 Main, 4 Cross,
' Sadashiv Nagar,
| Bengaluru-560080
| ' Rep. Sr ix.V.I udihal, Advocatce.

| 2&3. M/ 5 Gardencity Realty Pvt. Lid
By its Managing Partner

‘ #845, 5 Cross Road,
10™ Main Road,

Bengaluru -560038
|

4. M/S Vision Towers Pvt,, Ltd., by
' its Managing Partner

| #40/43, 8 Main, 4t Cross,

' Sadashivanagar,

| Bengaluru - 560080

R2 to R4 Absent
|
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JUDGMENT

1. D. Karthik and another the comylainants have filed this complaint
no. CMP/191102/0004607 under-Section 31 of RERA Act against
the project “Shri Rama Greetwricld Phase-1” developed by ‘Sri
Vision Towers Private L1d.) secking for the relief of delay
compensation. His comglaint reads as under:

The complainants cDove named most respectfully submit as follows:
1. The complainants are father and son settled in Bengaluru cily
since 5 years in a rented house in the above said address. As such
the complainaits wanted to purchase a residential Apartment in
Bengaluiuwity and they were in search of suilable project to own
house »for  their  peaceful residence. The respondenis are
promoters/developers claimed as chsolute owners of Sy. No.73/ 1,
Y3/0A, 74/(P 81, which are adjacent lands consisting of tolaliy 20
Adres, sttuated af Bommanahalli village, Bidarahallli Hobli, Dengaitru
fost Toluk, and the respondernts had enifeved in to hwo separale
registered Joirnd Developmen! Agreemenrtd dated: 19-12.2014 and (wo
separate  registeredd General ower Allomey daled: 15122011
between them to develop the above said lunds in to Multistoried
Residential Apartments in project by name PShriram Greenfield?,
Phase-1 & Phase-2. 2. Such being the sttuation the respondents have
offered the complainants to purchase residential Apartment in their
project by name PShriram Greenfield? Phase-1, at reasonable price
and under altractive Home Loan scheme provided by the Punjab
National Bank. The complainants have been convinced about the
project and on 23-01-2016 the complainants have paid booking
amount of Rs.1,00,000/- (Rupees One Lakh Only} through a cheqie
bearing No.271970 dated: 21012016 drawn on Axas Bank.
Thereafter on 24-02-2016 paid a sum of Rs.2,00,000/- (Rupees Two
Lakh Only} through a cheque bearing No.271974 dated: 25-02-2016
drawn on Axis Bank, to purchase Apartment #E-808, 8th Floor,
Tower-IZ, Building-1, measuring 113.80 square meters/ 1225 square
feet. 3. The complainants submit that thereafter the respondents and
the complainants have ertered in to Agreement of Sale dated: 25-02-
2016 and also entered in to Construction Agreemeni dated: 25-02-
2016 to purchase the above said Apartment for total sale
consideration of Rs.18,63,125/- (Rupees Forty Eight Lakh Sixty Three
Thousand One Hundred and Twenty Five Only). The complainants
also entered in to Tripartite Agreement dated: 27-02-2016 along with
the respondents/builders and the Punjab National Bank a alled .
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loan of Rs.49,00,500/ - (Rupees Forty, Nine Lakh Five Hundred Only).
Accordingly the Punjab National Bk from 21-03-2016 to 29-01-
2018 periodically credited a suri of Rs.13,50,685/- (Rupees Forty
Three Lakh Fifty Thousand Six Hiadred and Eighty Five Only) to the
respondents account. The con vlalnants are paying EMI regularly to
the Bank with floating interzst which is mitially @ 9.1% per annum. 4.
The complainants submit that in the Construction Agreement dated-
25-02-2016  the respandents have specifically  assured the
complainants that . the™construction wil he completed and the
possession of theZpertment will be delivered on or before December
2017, with additional grace period of 6 months. The complainanits
trusted the assurance of the respondents and acted on good faith.
The complainants on all these Lears as lenants used to pay huge rent
and suffered a lot of harassment Jrom the landlords. After entering in
o the darecments with the respondents dreamed their own home qt
Bengaluru city within short period ie., maximum June 2018. 5. j is
necessary to mention here that on 16-10-2017 the respondents hauve
sentan e-mail to the complainants nforming that the PShriram
Greenfield?, s registered under PRERA  KARNATAKA?  with
Registration No.PR/ KN/ 170808/0012 13 & PR/KN/170810/001220.
Thus, it is clear that the complainants are protected under 1he
provisions of the Real Estate {Regulation And Development) Act, 2016
hereinafler called as the RISRA Act, 2016 and entitled for all the
benefits provided therein to the buyers. 6. The complainants subimit
that  the respondenis have miserably failed to complete the
construction within December 2017 and even after the lapse of
extended period of 6 months as agreed. On 03-03-2018 the
respondents have sent an e-mail to the complainants informing the
progress in construction of the project, stating that Ptentative date to
recetve OC from authorized authority will be DEC-20187.

Relief Sought from RERA : Direci the respondents to pay
compensation.

2. Alter registering the case, notice has been issued to the partics.
The complainants have appeared through their advocate and the
Ist respondent has appearcd through his advocate and filed his
objection statement, whereas respondents No.2 to 4 are remained
absent,

3. [ have heard arguments partics.
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4. The points that arise for my consideratien are:
o, Whether the complainant ‘s entitled for the relief of
delay compensation?
b. If so, what is the trder?

5. My answer is Affirmatively for the following

REASONS

6. The complainants” have entered into agreement of sale with the
developer an 25/2/2016 in respect of flat bearing No. E-808 in the
said prajec.. It is the casc of the complainants that the developer
has ~agreed to complete the project on or before Junc 2018
including the grace period. The developer who was expected (0
complete the same [failed to do so and as such this complaint bas
been filed with the said relick.

7 1 would say that as per S.18 of the Act, the allottee will get a right
to file this kind of complaint cither to claim refund or delay
compensation. Of course the developer has taken so many
contentions as against the allegations made by the complainants.
The important aspect of this case is that the developer has not
completed the project within the due time as promised and he has
not yet taken the occupancy certificate. In view of these two
loopholes he is liable to compensate the allottee. However the
developer has made his own defence as against the case of the

" complainants.
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Learned counsel for the developer has vehemently argued that the
present complaint is not sustainable.since it is filed only to harass
the developer. The brief specific{plca taken by the developer 1s
that the developer had undertakien)to get the occupancy certificate
within the time given to allottte subject to grant of the same by the
competent authority. It is the case of the developer that in casc the
OC is given by the authority with delay the developer will not be
responsible for the cgmpensation.

It 1s the plea ¢fsthe developer that he has given the completion
datc as 31/03Y2019 to the RERA authority and according to
S.4(2){I)(c)_nc 1s having the benefit till 31/03/2019. It means he
wanteditovsay that the allottee cannot claim the benefit based
upgd thie agrecment. He also submitted that the provisions of
RERAY cannot supersede the terms of construction agrecment.
Wurther 1t is his submission that the act is applicable prospectively
but no retrospectively.

The above contentions taken by the developer arc all not
acceptable since the present act gives a right to the alloltce to
claim the benefit. S$.18 of the Act has no place as to wilful delay or
delay from the different authoritics in granting permission or delay
due to some other aspects beyond the control of developer which
arc all have no force. What the promise made by the developer
regarding completion of the project is the only moot point to be
detcrmined. More over the project will come to an end only alter
receipt of Occupation Certificatc and as such taking of OC is also
an important stage to the developer. Therefore as rightly argued
by the counsel for the complainants that they arc entitled for delay
compensation cannol be denied.
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11. At the time of argument it is broughkt to my notice that the

developer has sent some mails where he has conscnted to give

delay compensation but not as per RERA rules. The complainant

has referred to some of the interest points.

The mail dated 03/03/2018 the developer has said that
‘“tentative date io weceive OC from authorised authority will
be December 2018.

The developier further informed in the said email that
Customers who had signed the agreement is eligible for the
compensation as per RERA from July 2018 subject to force
and Majeure if any.

Another mail dated 27/08/2018 wherein he sald thot

“Howwgver despile of his best efforts due to cerlain external

factors beyond the centrol, like demonetizalion, nationwide

truckers strike, including shortage of critical input malterials
and intermittent shortage of skilled labour, we are
anticipating a revision in the handover timelines for the
towers. Handover is for fit-outs in a phased manner shall
now commence on or before Feb of 2019.

The mail dated 13/03/2019 states as: in meeting held on
09/03/2019 it was decided to pay a sum of Rs. 29,890/-1to
the complainants for the delay of 183 days at the rate of
Rs.4/-for 1225 square feet.

Another important mail dated 27/05/2019 states as under:
the registration of unit commence only after obtaining OC, the
process of OC will take some more time and the willing
persons can occupy the possession: with signed letter even
before registration. In the said meeting it is further resolved
that ‘The delay compensation will be calculated post 31-03-
2019 as per RERA and will be paid tll clients are called for

6
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unit readiness. To calculate the period of delay, after
considering the reasons beyond the control of the developer,
shall be calculated as per /ihe “rate prescribed in the
agreemendt.

The above mail sent to the aliottee gives some of the important
admissions. The developer is aware that he is liable to pay delay
compensation. Further he is also aware that the rcgistration
cannot be done in.the.absence of OC. He also knew that he has
not obtained the samec {rom the competent authority till he sent
such kind of mwail. But his stand 18 not acceptable to some extent
that he is liable/to pay delay compensation at the rate ol Rs.4/-per
square feciThe developer is bound to pay the delay compensation
as per £413 of the Act from the date mentioned in the agreement
and as such his stand cannot be accepted. At time of argument it
was submitted that even then he is pressurising the complainant
tertake sale deed even in the absence of Occupancy Certificate.

[ would say that the developer has committed two important
violations. Firstly he cannot delend by saying that he has given
the date of completion as 31st March 2019 to the authority and as
such he is not liable to pay the delay compensation and sccond
violation is that he is pressurising the complainant to take the sale
deed without sctiling the issue of delay compensation and
demanding to take sale deed in the absence of OC. This is clear
violation of S.17 and 19(10) of the Act. [ am very much surprised
to know at the time of argument that the developer has called the
complainant to take the sale deed and threcatened to impose
holding charges in case he fails to take the sale deed. It is utter
violation of the present act. The developer shall call the allottee to
take the sale deed only afier receipl of OC. He shall not exeeute

7
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the sale deed unless he obtains the GO Only alter receipt of OC
within two months he has to put thic atlottec in possession of the
flat. The complainants have sa'd *hat the developer has put in
possession of the unit on. 08;,12/2019 but registration of
apartment is not done. It feans the complainant admitting the
posscssion but it is not insaccordance with law. Even then it is
alleged that the deveweper 1s threatening to impose holding
charges i1s illegal. “Much more the word holding charges i1s not
known to RERA act. The offer made by the developer to put
possession of thewinit before the grant of OC which is illegal as per
the observation made by the Hon’ble High Court of Karnataka
which saysas under:

wirt  petition No.11522/2012 clubbed with 739/2013.
Wherein it 1s observed that:

{b) Physical inspection means the Authority shall find out
whether the buiding has been constructed in all respects as
per the sanctioned plan and requirement of building bye-
laws, and wncludes inspections by the Fire Service
Department wherever Necessary.

11. Bye-law 5.7 postulates various requirements. The first is
that no person shall occupy or let-in any other person to the
butlding or part thereof, until an occupancy certificate to such
a building or part thereof has been granted. Therefore, until
and unless an occupancy certificate is granted, no building
or part of it, can be occupied. Secondly, the grant of
occupancy cerlificate shall be only after the opinion of the
officer is to the effect that in every respect, the building or
part thereof is complete, according to the plan sanction and
that it is fit for use for which it was erected. L
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12{a). The first part of Bye-law 5.7 clearly narrates that no
person can occupy the building-ey part thereof without an
occupancy certificate. Admittedly persons have been induced
prior to grant of POC. It is céntrary to law. The occupation of
the building or part thereOf is opposed to law. No person can
be inducted in any mdanner whatsoever, without an
occupancy certificate by’the corporation. Therefore, all such
persons who hgue\bzen inducted prior o the grant of POC,
are in illegal occuption.

Therefore T have no any hesitation to say that the devcloper has
violated S.17, 13 and 19(10 ) of the Act and as such he is bound 1o
pay delay compensation from the due date till the date of
possesiiipnt after obtaining OC. Till then he cannot insisi the
allottee o take the sale deed by imposing the holding charges.

sefore passing the final order [ would like to say that as per
scetion 71(2) of RERA the complaint shall be disposed off by the
Authority within 60 days from the date of reccipt of the complaint.
This complaint was filed on 02/11/2019. In this case the parties
have appeared on 12/12/2019. After hearing arguments of the
partics, the matter came up for judgment. In the meanwhile on
account ol natural calamity COVID- 19 the whole nation was put
under lock down completely from 24/03/2020 till 17/05/2010
and as such this judgment could not be passcd. With this
observation, I proceed to pass the following.
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ORUER

. The Complaint filed by the complainants bearing No.

CMP/191102/0004607 is hereby allowed.

_The develeper is hereby directed to pay delay

compentation in the form of interest on the total
amoont paid @ 2% above the MCLR of SBI
‘ommencing from July 2018 till 07.12.2019 since the
nossession is delivered on 08.12.2019. (MCLR to be
calculated @ prevailing rate as on today)

. The developer is also hercby dirccted Lo pay

Rs.5,000/- as cost of the petition.

. Intimate the parties.

(Typed as per dictated, corrected, verified and
pronounced on 16/06/2020).

10
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CMP-4607
22.09.2022

As per the request of the complainant and respondent,
this complaint is taken-up for amicable settlement before the
National Lok Adalat to be held on 12.11.2022,.

The complainants and the respondent have filed the
joint memo stating that matter has been settled between the
parties. The settlement entered between the parties is
voluntary and legal one. Hence, settlement is accepted. For

consideration of joint memo and award, matter is referred to
Lok-Adalath to be held on 12.11.2022.
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Judicial Conciliator
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Advocate conciliator
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BEFORE LOK-ADALAT IN THE KARNATAKA REAL ESTATE
REGULATORY AUTHORITY, AT BENGALURU

COMPLAINT NO: CMP/191102/0004607

Complainants : D.Karthik and Another
“Vs-
Respondent : SHRIVISION TOWERS PRIVATE LIMITED
JOINT MEMO

1.The complainants and the respondent in the above complaint jointly
submit as under:

2. During the pendency of the above complaint, the complainant/allottee
and the respondent/promoter after due deliberation have got their dispute
pertaining to the subject matter of the complaint settled amicably before the
Lok Adalat.

3. In view of the same, they jointly request this Lok Adalat to dispose of the
complaint as amicably settled before the Lok Adalat.

4. The claim of the complainants in this complaint is being fully satisfied and
complainant has no further claim against respondent in this complaint. Both
parties to the proceedings have no claim whatsoever against each other in
respect of the subject matter of the above complaint. If there is any claim by
either of the parties to this complaint against the other before any forum or
Court relating to the subject matter of the above complaint, they have agreed
that the same be disposed off as settled by either party filling an appropriate
memo in such cases.

5. Parties further request that this settlement be recorded in the National
Lok Adalat scheduled to be held on 12.11.2022.

Bengaluru Coniplginants/Allottees
Date:22/09/2022

Authorized Signa{ory of Respondent/Promoter
Jmn Mt TSM a0 PARTNERS
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KARNATAKA SATE LEGAL SERVICES AUTHORITY
BEFORE THE LOK ADALAT

IN THE KARNATAKA REAL ESTATE REGULATORY AUTHORITY AT
BENGALURU

DATED: 22nd DAY OF SEPTEMBER 2022

: CONCILIATORS PRESENT:

Smt. Maheshwari S Hiremath ... Judicial Conciliator
AND
Sri. Sadhik Advocate conciliator

COMPLAINT NO: CMP/191102/0004607

Between

Mr. D. Karthik and Another ... Complainant
AND

Shrivision Towers Private Limited. ... Respondent/s

(By: Authorized Person of the Respondent)
Award

The dispute between the parties having been referred for determination
to the Lok Adalat and the parties having compromised/settled the matter, as
per the joint memo dated: 22.09.2022 filed during the pre Lok Adalat sitting on
dated:22.09.2022, same is accepted. The settlement entered between the
parties is voluntary and legal one.

The complaint stands disposed of as per the joint memo and joint memo
is ordered to be treated as part and partial of the award

Judicial onc;gtor

Advocate conciliator




