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i) Induced by the attractive brochures and advertisements of the
Respondent, the Complainant booked an apartment bearing No.E-401
in Tower-E and paid a sum of Rs.49,75,866 under the Agreement to
Sell and Construction Agreement both dated 05.02.2015. f{ii) As per
Clause 3.2 of the Construction Agreement, Respondent agreed to
complete construction work along with the common facilities and
amenities and hand over possession of the same within thirty months
ie. before 04.08.2017 with further grace period of six months before
04.02.2018. But, the Respondent stopped construction work all of a
sudden in 2016. Perturbed by Respondent’s breach of the agreement,
Complainant decided to withhold payment of Rs.4,58,254. (i) The
Respondent, in its letter dated 19.08.2017 has unilaterally postponed
the date of completing the construction and handing over possession of
the apartment from 04.02.2018 to the end of December, 2018 and
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wrongly stated that the earlier committed date for handing over
possession of the apartment was June, 2018. When pressed for reason
for delay by other purchasers on 29. 05.2018, the Respondent revised
the deadline to May, 2021. Such unilateral revision of deadline to May,
2021 is not only a material breach of the agreements with the
Complainant but also breach of undertaking of the Respondent to
complete the project before 31.03.2020 in it ,* vpication for registration
of the project before this Hon'ble Authority  fiu) The Respondent has
also failed to disclose the real reasons Jer the inordinate delay. While in
letter dated 22.06.2018, Respondent ciled reasons coupled with
statutory compliances as the reason JSordelay, in the meeting of other
purchasers in the same project  with the Respondent held on
29.05.2018 they have mentiorc- ruor sales and slump in real estate
market as the reason. (v) Trovhi = by the shifting stand of Respondent,
the Complainant through >mcii dated 1] .07.2018 demanded answers
including the real recsorc Jor the delay, reasons Jor unilaterally
changing the deadiir=s and providing false explanation at different
Jorums, the date of comnpletion of the apartment and handing over
possession of th: sonce to her along with common facilities, and method
of compensating hur for loss incurred. (vi) The Respondent through
email dated 21.07.2018 acknowledged receipt of the same and
promised to respond by 24.07.2018. However, the Respondent never
replied. 1Tuving realized the Respondent’s lack of commitment, the
Complainant vide letter dated 05.09.2018 terminated both the
agreemsants under clause 13.4(i) of the Construction Agreement and
called upon it to refund the principal amount of Rs.49,75 866 along
witn interest @I10% per annum and compensation of Rs.25,00,000,
within 15 days of receipt of the notice. {vii) Respondent vide email dated
07.09.2018 acknowledged receipt of the notice and promised to
respond at the earliest. However, having failed to do so, the
Respondent has become liable under section 18 of the Real Estate
(Regulation and Development) Act, 2016 to pay the Complainant
principal amount of Rs.49, 75,866, interest of Rs.16,93,700 calculated
at 10.5% per annum until 10.01.20189, further interest until date of
payment and compensation of Rs.25,00,000

Relief Sought from RERA: Direct Respondent to pay Rs.91,69,566 and
interest
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a. The complaint is premature:
It is submitted that vide an email dated 18 August 2017 the
respondent informed the complainant about progress in the
work and extension of time for shortage of men and material
with allied reasons. After coming into effect of RERA Act and
RERA Rules in Karnataka, the respondent was required to
register the project before this Hon'’ble Authority and was
required to comply with statutory requirements, after
compliance with all the statutory requirement registration
number was shared with the complainant, vide email dated
22/6/2018. On 13/7/2018 the complainant sent an email to
the respondent seeking clarity on untenable issues which were
previously discussed and appropriately resolved by the
respondent with all the purchasers including the complainant.




Again, the representatives of the respondent approached the
complainant, and they orally addressed all the queries to her
satisfaction. This being the case vide letter dated 5/9/2018 the
complainant indicated her intenion to terminate both the
agreements. It is submitted that Clause 17 to the Agreement to
sell explicitly contains clauses peitcining fto the specific
performance of the contract. And hence, any alleged cause of
action must be raised in accordance with said clauses of the
agreements and the specific Ferfurmance Act, 1963. As the
complainant has not performed her part of the contract by
baying instalments in «a vriely manner, she has approached
this Hon’ble Auth ority by concealing  material facts.
Furthermore,it is svtmitted that this complaint before this
Hon'ble Authority ‘s not maintainable as the complainant has
Jailed to exhavst her legal remedies through arbitration, as
recorded ir. Clause 1 9of the Agreement to sell and in
accordance with the Arbitration and Conciliation Act, 1996,

Q Nc_person ought to_take advantage from his/her own
wreng:

T

fc the complaint, it has been alleged that (a) Jirstly, the
respondent stopped construction work in the year 2016; (b)
secondly, the respondent unilaterally postponed the date of
completing the construction and handing over possession of the
apartment.(c} thirdly , the respondent revised the deadline to
May 2021; and 9(d) finally, the respondent has not disclosed
the reason for the delay. The contention that the respondent
has revised the date of hand over of possession to May 2021 is
entirely false and figment of the complainant’s imagination.
This an afterthought and misleading statement of the
complainant. There were multiple defaults by the complainant
Jrom the beginning in making payments and repeated demand
notices were issued by the respondents Jor such defaults.
There has been a considerable period of delay in making
paymenis. There have been more than 10 defaults, sometimes
which were up to 4-5 months. On the last occasion there was g
delay 282 days in making payments. Totally there has been
954days delay on the part of the complainant and delay
penalty amounts to Rs.1,82,000/-. Though there was an




inordinate delay in making payments and issuance of demand
notices, the respondent did not initiate any coercive steps
against the complainant of out goodwill. Copies of the demand
notices and a statement reflecting the delayed payments have
been produced before this Hon’ble Authority . Even if the entire
allegations are considered on their face vaiue, the complainant
is not entitled to terminate the agrecinents for delay on the part
of the respondent.

C. Without prejudice to the above , the compensation
claimed by the complair~nt is frivolous and contrary to
the terms of the cortract entered into between the
parties:

without prejudice to the above contentions, the compensation
claimed by i complainant would have to be in accordance
with the agreements for sale and construction, on account of
any wiltl delay in delivery of apartment, subject to exceptions
carved out in the said agreements. It is submitted that there is
no witful delay on the part of the respondent, and that the
rzspondent has acted in a bona fide manner and taken all
sieps necessary towards completion of the construction and
further, the respondent is ready and willing to handover
possession of the apartment simultaneous with the execution
and registration of the sale deed as agreed before this Hon’ble
Authority while registering the project. Hence, as per the terms
of the agreements between the parties, the respondent is not
liable to pay any compensation whatsoever, to the
complainant. Without prejudice to the contention that there is
no wilful delay in completion of the project, it is submitted that
the delay, if any, is on account of factors which constitute the
events of force majeure and as such complainant is not entitled
to claim any compensation whatsoever. Infact, whenever a
particular milestone for demand of next instalment as per the
agreement for sale and construction agreement has been
delayed due to force majeure events, the respondent has also
correspondingly delayed the demand for payment of such
instalment from the purchasers and have collected the amounts
only wupon completion of each milestone. Further, the
complainant is in breach of the terms of the agreement by
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virtue of the delay in payment of instalments, as per the agreed
schedule of payment. The agreements clearly and categorically
stipulate that no compensation or damages shall be payable by
the respondent for delay caused on account of Force Majeure
events or delays caused due to breach of the terms by the
purchaser/ complainant.
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The averment of the respondent that the construction work of
the respondent only slowed down, in 2016 and beginning of
2017 is false as the work of the respondent has been tardy
since the very beginning and the construction work had
stopped during the said period. It is further false to state that
whenever a particular milestone for demand of next instalment




was delayed due to force majeure events, the respondent had
also delayed the demand for payment of such instalments and
have collected the amounts only after completion of such
milestones and the respondent is put to strict proof of the same.
It is submitted that on several occasions, the demand notices
were issued despite the milestones not bziny completed. In any
event, the alleged demand nciices. being issued and
instalments being collected after-completion of the milestone
will in no manner be of any helg to the respondent is escaping
the obligations under the agreement because, as per Annexure
2 of the Construction Agreerwent, payment is to be made by the
complainant only upon_ competition of the milestones set
therein.

A averment thet in view of the exigencies and force majeure
events, the rzspondent has been compelled to indicate the date
of compersation as 01/03/2020 in times of the registration of
the project under RERA is untenable for the reason that it is
contra.y 1o the terms of construction contract entered into by it
wuh the complainant. Even if assumed for the sake of
argument without admitting that because of reasons beyond its
control, the respondent had to state in its application for
registration under RERA a subsequent date as date of
completion as against the date agreed upon in the agreements
with the complainant, it does not in any way come to the
rescue of the respondent for the reason that the respondent
has no right to unilaterally change the agreed date for giving
possession of the flat to the respondent. In addition, in its
application for registration under RERA the respondent has
deliberately suppressed the fact that the date of completion
declared by it is contrary to the terms of construction contract
entered into by it with the purchaser of the flat in the project.

Furthermore, the submission of the respondent that the project
will be completed and ready for handover as per the terms of
registration are of no consequence and also not biding on
complainant for several reasons. It is submitted that the
respondent had unilaterally postponed the date of completion
before this Hon’ble Authority to 31.03.2020 without the

consent of the complainant more information of postponing of
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the completion date and false assurance of the respondent of
working expeditiously will not entitle the respondent to violate
the terms of the construction agreement requiring it to complete
the construction and handover the possession of the apartment
by 20.04.2017. it is further submitted tha', as per section 18 of
RERA Act, the respondent is required to complete the
construction work within the tive Nne agreed under the
agreement with the complainari an not the date on which it
has undertaken to complete under the application for
registration.
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In High Court of Rajasthan in Jaipur
Kattan Lal Soni

Versus

State of Rajasthan and Others
S.B. Civil Writ petition No. 4710 of 1989
Decided on July 29, 1993

Section 81 of the evidence act deals with presumption about
the genuineness of documents narrated therein. Even if news
papers are admissible in evidence without formal proof, the
paper itself is not proof of its contents; it would merely amount
to an anonymous statement and cannot be treated as proof of
the facts stated in the newspaper. The statement of a fact in a
newspaper is merely hearsay and is inadmissible in the
absence of the maker of the statement deposing to have
perceived the fact reported.

1994 SCC Online Mad 79: (1994) 2 MWN (Cri) 121:
(1994} 2 Mad LJ 23; 1995 AIHC 321
IN THE HIGH COURT OF MADRAS
S.P. Shenbagamoorthy
Versus
Dr. Cheene Reddy, the Governer, Stae of tamil
Nadu, Madras.




A.R. Lakshmanan. J
W.P No. 2940 of 1994
3-3-1994

To my query as to the basis or foundation of the present writ
petition, Mr. T.K. Sampath. Would submits that it is based only
on the news paper published in the Erglish daily “The Hindu”.
He is also invites my attention fto-+Fara. 6 of the affidavit
wherein the petitioner has referrca fo the latest speech of the
respondent at Salem and publichel in “The Hindu” under the
caption ‘Action at proper itime-Governor’ dated 6% February
1994. In view of the abore submission, it becomes necessary
for this court to consiuer wnether a newspaper report by itself
is admissible in evidence, It is settled principle of law that
news published ir. the newspapers are only hearsay evidence
and no judicic! ;.otice can be take of the news times which are
in the nature of hear-say secondary evidence, unless proved by
evidence. i this context, I may usefully refer to decision of the
Suprcme court in Laxmi Raj Shetty V. State of Tamil Nadu,
(1988) 3 S.C.C. 319. In the said judgment, the Supreme Court
has consider the question of admissibility of the news-items
avpearing in a press report in the newspaper and opined as
follows:

“We cannot take judicial notice of the facts stated in a news-
item being in the nature of hear-say secondary evidence,
unless proved by euvidence aliunde. A report in a news paper is
only hear-say ewidence. A newspaper 1s not one of the
documents referred to in Sect. 78(2) of the evidence Act, 1872
by which an allegation of fact can be proved. The presumption
of geniuses attached under Sec. 81 of the Evidence Act to a
newspaper report cannot be treated as proved of the facts
report therein. It is now well settled that a statement of fact
contained in a newspaper is merely hear-say and therefore in
admissible in evidence in absence of the maker of the
statement appearing in court and depositing to have perceived
the fact reported.”
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