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JUDGNMEMNYT
Arunachalam  Meiyyappan, the  complainant has filed this
complaint no. CMP/UR/12060%/0003465 under Section 31 of
RERA Act against the proicct “Tata the Promont” developed by
‘Tata Housing developinent company, secking for the relief as

under:

The Compitints have paid an amount for Rs. 70,52,640/- for
hooking v apartments in the block i.e., Altezzaa in the project name
“T'HY. FPOMONT”. The Respondents failed to deliver the apartment
to coipiaints as promised by claiming that there were alleged force
1-ajeures conditions. The Complaints have repeatedly communicated
with Respondents to deliver of the apartment as promised. The
Complainants have repeatedly brought to the notice of the
Respondents that they have paid a sum of Rs.70,52,640/- and have
also substantiated the same by furnishing the receipts issued by the
Respondents themselves. The Respondents, it is clear, have acted in
a totally high handed manner, have acted illegally in retaining the
amounts of the Complainants, adopted unfair trade practices and
have cheated the Complainants of their legitimate amounts. Hence,
the present Complainant. The Complaint is annexed as Annexure -1

Relief Sought from RERA : Respondents to pay the Comp 70,52,640
at 18%

2. After registering the complaint notice has been issued to the
parties, the complainants have appeared through their advocate
where as the respondents have appeared through his advocate
Rep. by Sri Deepak Poonamiya, Advocate.

3. Before going to discuss on merits I would like to narrate some
facts. This complaint was filed against the unregistered project.
Therefore the Secretary has initiated preliminary enquiry regarding
non-registration of the project. However complaint was transmitted
to adjudicating officer for disposal on 18/12/2019.
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4. Accordingly notice has been issued to-the parties. Complainants
have appeared and the advocate for developer has filed his
vakalathanama and the case was posted to 27/03/2020 to file
objections. Due to lock down the case was not taken up. After lifting
the same and in order to maintain the social distance the parties
have been called for hearing through Skype. On 07/07/2020 when
the case was called tircugh Skype Sri. Anath Bhat advocate
submitted that he wiil iile vakalath and rejoinder. Accordingly on
5/08/2020 a writfel: complaint has been filed by the complainants
along with vakalati: nama of their advocate.

S. Arguments wwere heard and posted the matter for judgment.

6. The point that arise [or my consideration is
a. Whether the complainants prove that they
are entitled for the relief as sought in the
complaint?

b. If so, what is the order?

7. My answer is affirmative in part for the following

REASONS
8. This Complaint is filed by the complainants against three
respondents seeking for the relief of compensation with refund of
the amount. After registration of the complaint notice has been
issued to the parties. At the time of hearing the complainant has
filed physical copy of the compliant where he has made his wife as
2nd Complainant.

9. Sr1 Abhinar. R Advocate has filed vakalath on behalf of the
complainants. The developer has appeared through his advocate
and filed the written submission.
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10. The gist of the compliant is as ur der.

The complainants have jilled the complaint seeking for the
refund of the amount naiu lowards purchase of the flat. The
respondent 1 and 2 huve entered into agreement with the
complainants or. 12,/1/2015 towards the purchase of flat
bearing no.604. The total consideration amount was
Rs.2,26,27,500/-. Out of it the complainants have paid
Rs.76,35,600 -. The respondents have agreed to complete the
projectar. or before 15/12/2015.

Furtiwer the complainants have submitted that the
Respondents realized that they would not be able to honor their
commitments and all of a sudden and on 09/10/2017, the
respondents sent a mail to the 1st complainant stating that due
to non-payment, the cancellation letter has been sent to the
complainants. The respondents further made false claims that
the apartment was ready to be handed over. The complainants
were shocked and disturbed towards attitude of the
respondents. The 1st Complainant sent a reply to the
respondents expressing his disappointment. The entire
sequence of events was also set out. Despite their reasonable
stand taken by the complainants in their reply mail dated
07/10/2017, on the same day itself, the respondents again
sent an untenable demand for payment of the balance amount
within 7 days failing which the apartment would be cancelled.
The complainants submit that the respondents have acted
unfairly in the manner. On one pretext the developer has
cancelled the agreement but in other they kept extending the
time for completion. The Complainants were forced to make
alternative arrangements to get the benefit of Capital Gains
Exemption. To hide the deficiency, the respondents making
unrealistic demands to the complainants and ultimately
proceeded to injustify, illegally and in the handed manner
cancel the booking. If that were the stands that w%fe taken by
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the respondents they should have :zfunded the amounts
received by them. To add insult to “jury, the respondents sent
a mail on 21/6/2018 acknowtedging the receipt of
Rs.60,52,640/- which is agan incorrect as the Complainants
have paid in all a sum of Rs.70,52,640/-. After having knocked
off a huge sum of Rs.10,00,000/-arbitrarily abed by falsely
claiming that they havz seceived only a sum of Rs.60,52,640/-,
the respondents fuithe - perpetrated illegalities by stating that a
sum of Rs.36,51,141/- was paid towards taxes and thereafter
unilaterally < fruansferred the balance amounts of Rs.
24,03,00€/- ‘o another project of theirs called “New Heaven ¢
at Peenya. “thus, after receiving a huge sum of Rs.70,52,640/ -
the respondents did not even return a single penny to the
Compupuinants. I'or this reason this Complaint is filed for refund
of the amount paid by them to the developer.

11. Tre same was properly contested by the respondents by taking the
dcierise as under:

The complainant Mr. Aruanachalam meyyappan and Mrs.
Sowjanya Meyyappan had initially, applied for the allotment
of the flat bearing no.204 in the Altezza building. Howeuver,
vide letter dated 22nd QOctober 2014, the complainant had
requested to cancel the allotment of flat no. 204 situated in the
Altezza building due to unavoidable reasons. The respondent
no. 2, cancelled the said allotment of the said flat and
Jforfeited the amounts paid as per process.

The complainants subsequently applied for allotment of flat
bearing no.604(“said flat’} situated in the said Altezza
building vide application dated 15/11/2014 and the “said
flat” was allotted to the complainant vide allotment letter
dated 29/11/2014 for a total sale consideration of
Rs.3,02,63,200/ -
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The Respondent no.2 has sicnt the agreement for sale and
construction agreement [(“Saia Agreement”} vide their mail
dated 17t march 2075, culling upon the complainant to
Execute the said dociuments.

The complainonte Jwave till date paid an amount of
Rs.60,54,147/-. The respondent no.2 as per the agreed
schedule, viae demand dated 30/6/2017 demanded the
outstandig amounts. The complaint failed and neglected to
pay the due amounts. Thereafter, the respondents issued I
rerunacr letter dated 02/08/2017 raising a demand of
Rs.2,64,12,870/-(which included the interest on late
payment). The complainant failed and neglected to make the
payments. The respondent no.2 issued the 274 reminder letter
dated 23/08/2017 raising a demand of Rs.2,65,87,493/-
{which included the interest on late payment) and since, the
complainant did not pay the amounts as demanded, the
respondent no.3 issued the Final Reminder Letter dated
11/09/2017, raising a demand of Rs.2,67,33,011/-(which
included the interest on late payment).

The Respondent no.2, vide their email 7t October 2017, sent
the cancellation letter to the complainant, since the
complainant failed and neglected to pay the balance amount.
The Complainant responded to the said email vide his email
dated 7t October 2017, seeking a time of 90 days to make the
payment. The complainant also sought to add the name of his
brother as a co-applicant since, he was seeking financial
assistance from him. The respondent no.2 replied to the said
email vide their email dated 9t October 2017 wherein, the
Respondent no.2 agreed for an interest waiver upon receiving
the complete payment.

12. It is the case of the respondent no.2 that he has cancelled the
booking on the ground that the complainants have failed the
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14.

1St

1.

proper payment. In para no.3,2,9 he admitted the complainants
have paid Rs.60,54,147/-. Out of ite has paid Rs.36,51,141/-
towards tax and Rs.24,03,006/- has been forfeited for the default
on the part of the Complainan:. By this way the developer has
denied the case of the complainants and said that they are not
entitled for the reliel as souglhtin their complaint,

Under this back ground of the pleadings now [ am going to say on
the merits of the cdse. “In this case the complainants have sought
for refund of the amount paid by them which comes to Rs.
70,52,640/- thge her with interest @ 18%. In this regard 1 would
like to sav that thc rate of interest is governed by Rule 16 and
thereforethie claim for grant of interest @ 18% does not arise.

On guaing through the paper submitted by both the parties it is
clear that the developer claims that he has received Rs.
A0,02,640/- from the complainants where as the complainant
says that he has paid Rs. 70,52,640/-. It means the only dispute
is regarding payment of Rs. 10,00,000/-. I will refer the same after
some points.

The agreement was executed on 12.01.2015 where the developer
has agreed to complete the project on or before June 2016
including the gracc period. It is the allegation of the complainant
that he is seeking rcfund of the amount because the developer is
not able to obtain the occupancy certificate but it is the case of the
developer that he has obtaincd partial Occupancy Certificate date
23.08.2016 and 23.08.2017.

The developer has taken a stand in his objection statement stating
that as per the condition imposed in the agreement 25% of the
amount will be deducted and also the tax paid by him in case
cancellation has been made by the complainant. In Para no. 3.4.1
of his written submission he submitted that he could not able to
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17.

compete the project on or beforz May 2016 on account of Sand
Larry owner’s strike, blasting of work problem, strike and other
reasons. It means the delay is also admitted by the developer. As
per Section18 a right will eccrue to the buyer when the developer
has failed to deliver tire-zossession with in the due time. In this
case it is an admitted fact that the project has not been completed
within the due tie. Therefore now it is the choice of the buyer
either to continue with the project or go away. The present case
the buyer «3ecided to go out of the project. When that being the
case the d<veloper has to return the amount. The contention taken
by the developer that as per the terms of the agreement he can
exercise forfeiture clause cannot be taken into consideration
because the developer himself is a defaulter. The question of
1mavoking forfeiture clause comes into picture only when the
developer has completed the project within the due time. If not;
the said question of forfeiture cannot be excrcised.

In view of the above condition the other contentions taken by the
developer falls on the ground. So for as forfeiture of amount is
concerned; I would like to relay upon the dccision of Maha RERA
which was based upon the observation made by the Apex Court.

Relying upon the principle laid down in the case of Central
Intand Water Vs. Broio Nath Ganguly & Ann On
06.04.7986 (7986 AIR SCR (2) 278), the Hon'ble Supreme
Court, while deciding the case in favour of an allottee, held
the view in Pioneer Urban Land and fnfrastructure Vs.
Govindan Raghavan in Civil Appeal No.72238 of 2078 on
02.04'20Tgsignifying that court will not enforce an
unreasonable, unfair contract or an unreasonable and
unfair clause in a contract where contracting parties are not
equal in bargaining power and where a man has no choice
or rather a meaningful choice but to give his assent to a
contract or to sign on the dotted line in a prescribed or

e
8 @\

ot



TROFEIT OOHET DFCEF L0HoZM TRTT, Wonweth
Karnataka Real Estate Repulatory Authority Bangalore

Jo:1/14, o TR, AT wARY WP, oS BOONT, A.QF".R.F0TV0E, 336 TR,
WOWTT OF. BonwRm-560027

18.

19.

20.

standard form.... as a par! of the conimact, however unfair,
unreasonable and unconscionable a Clause in that contract
or form or rule may be' In wew of this judgment,
Respondent cannot be alloived to act disadvantageously to
the Interesis of Appellant wro was not made aware of
interpreiations and implica'ions of ex-facie ambiguous, one-
sided and inequitable terms used by Respondent in
Application Form/Allomen! letter which Appellant had no
choice bul to sin on dotted line in a prescribed or standard
form.

I would say tiat the developer cannot exercise the right of
forfeiture 1o1 two rcasons. Firstly he himself has not completed
the proj:ct within the assured date. Secondly as per the
observation made by the Maha Appellate Tribunal based up on
the apex court judgment the forfeiture is not permissible.

Now coming to the payment of Rs.10,00,000/- is concerned 1
would say that the developer has not taken into the consideration
the amount paid by the complainant in respect of previous
booking.

In this regard I would likec to refer to the averments made by the
complainants in their written complaint as under;

It is a [act that the complainant had booked a flat
bearing no. 204 and hc himself has canceled the
booking by a letter doted 22.10.2014. Later the
developer has given allotment letter on 29.11.2014
allotting the flal no. 604. It is the case of the developer
that the complainant has given Rs.60,54,147/- in
respect of flat no. 604. Bu! the previous amount paid by
the complainant had not ‘aken in to the consideration
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that’s why the complainant has given the payments by
stating that

The Ist & 2nd . respondents imade  various
representations wnth regard to their proficiency, skill,
expertise etc., 1 the field development of real estate and
promised that the entire scheme would be developed
and executed within specified time period lure various
personic to purchase residential apariments in the
scheme. The complainants by believing the
rep:esentations and the promises made by the Ist &
2nd Respondents were lured in to purchase a
residential apartment. Accordingly, the complainants
approached the 1st & 2nd respondents and thereafter
the complainants were asked by the respondents to fill
up a booking form and pay a sum of Rs. 10,00,000/-.
The complainants were assured that a necessary
documentation would be done at a large stage and
accordingly by believing the respondents and by placing
implicit faith and trust, the complainants paid a sum of
Rs.10,00,000/- by way of account payee Cheque
bearing No0.057019 drawn on I[DBI Bank towards
booking amount. In response to the complainants
received a communication dated 25/10/2013
confirming allotment of Apartment No. Altezza 204 for a
total sale consideration of Rs.3,30,84,848/- which
included two covered car parks. The allotment letter
dated 24/10/2013 also confirmed the receipt of a
booking amount of Rs. 10,00,000/-. However the
booking amount of Rs.10,00,000/- was sought to be
unilaterally adjusted in a particular manner as set out
in the allotment letter. This was never informed or
discussed with the complainants nor have they agreed
upon adjustment of the same in any particular manner.

10
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When they took up the said issue widh-the Respondents,
the complainants were lold that itis a standard format
and that would be recciving an/Agreement for Sale. The
Respondents assured 1/ Complainants that the
booking amount was sa/c arnd there was nothing that
the Complainants weredoNod worried about.

By seeing the stand takci by the complainants it reveals that the
transaction betwcdnshim and the complainant was commenced
from 2014 itself. “The 1+ bhoolking was cancelled, 214 booking was
also cancclled by the developer as per the letter dated 8/11/2017.

The canccllation s only becrise the complainants have failed to
make thpwnayment. Of cour the 1st booking was called and the
2rd booking was donc by the complainants as per the letter dated

8 /AN /3017 which reads as under,

Cancellation of booking Lartment No. Altezza 604 at the
promoni-Bangalore Project [ /Apartment”)
Ref:

1. Demand Letters dated 30/06/2017 and 15/9/2017.

2. Ist Reminder Lelter dat /8/2017.

3. 2nd Reminder Letter date /2017,

4. Last & Reminder Leller ' 11/9/2017.

1. Pursuant to your applic - you applied for booking of the
above mentioned [lal a consideration of Rs.
3,02,63,200/- and othe ‘s mentioned therein.

2. As per the terms of the . ation form/ Allotment letter/
Agreement for Sale y ~re required to make timely
payment towards (} ) lcration and other charges as
per the payment schedr tioned therein.

3. As on date you have i amount of Rs.60,54,147/-
towards Consideration | ng Service Tax).

O~
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4. We request you to kindly re/cl loithe Annexure A attached
to this letter, which is a stalcinent of payments recetved
and payment due along witredpplicable interest as on date.

5. The company vide its.acove ro/crred letters had called upon
you to make payment of oulsianding amounts along with
applicable interzst jor delaycd payment. [n spite of the
demand letters and repeated reminders, you have failed
and neglectea tv make the payients of the due amount.

6. Vide the Last & Final Reminder Letter [ssued lo you, we
had or.ce again called upon you to pay the due installments
with inierest as applicable. We has also informed you that
on failure to make the payments the company shall be
sonsidered to cancel your boolking, as per the terms and
conditions of the Application. Form/ Allotment Letter/
Agreement for Sale. In spite of the same, you have failed
and neglected to make the payment of the outstanding
amounts.

7. Under the present circumslaices, we wrc considered to
cancel the allotment of the suid Apartment and terminate
the aforesaid Application [Form/ Application Letter/
Agreement for Sale. In terms of the Application Form/
Agreement of Sale, we are entilled to forfeit the charges,
levies etc., of any nature whatsoever shall be refunded to
Yyou.

8. Please note that from that date hereof pursuant to aforesaid
cancellation you have no right, title and/ or interest in the
aforesaid Apartment of whatsoever naiure and the
company shall be entitled to deal with, o sell, allot, transfer
and/ or dispose off said Apartment to any other person/
party as it deems fit.

9. All earlier correspondence/ ieceipts including but not
limited to the Application Form, Allotment lettler issued and
exchanged in reference to the said Flat stands forthwith
cancelled and revoked.

12
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24.

o

26.

I have already discussed in thd above paragraph regarding the
validity of the forfeiture. Thcrclore, the developer cannot forfeit
the amount of Rs.24,03,006/% and he shall return the same.
Further the developer has taken the benefit of the amount which
was received from the.cenmiplainantis. There is no any returns to
the complainants for their moncy which was being used by the
developer for meny years. Despite of it, he claims that he is
having right of forfeiture then it i1s against (o the principle of
natural justice. There is one lciler given by the complainants
requesting for cancellation of booling and another letler says that
the booking has been cancelled by the devcioper for non-payment
of instalments. By taking into consideration of all these aspects 1
would say that an order may be passcd by dirccting the developer
to return the amount to the cou plainants will meet the ends of
justice.

So far as tax liability is concernc! the developer cannot plead his
helplessness with regard to tax paid to the authority because he
will collect the same tax amount [rom the proposed buyer for when
he sells the same. Therefore, the developer shall return the
amount of Rs.36,51,141/- Lo the complainants and get
adjustment with the taxing Authority when the saime flat is sold to
a new buyer. There is no any allernative so [or as payment was
made to the taxing authority is concerned.

So far as Rs. 10 lakh which weas received [or the first booking
amount by the developer also to be returncd Lo the complainant.
He cannot exercise the right of forfeiturc for many occasions. In
fact the developer has not said anything about the said payment
but the same is proved by the complainant by producing the
receipt issued by the developer. Thercfore as rnightly claimed by
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28.

the complainant the developer shall- return the amount of
Rs.10,00,000/- to the complainant.

By taking into the consideration of all the above facts he shall
return the amount of Rs."0,52,640/- to the complainant within

30 days from the date of tints order. If not it will carry the interest
@ 2% above the MCLR ¢£3BI from the 31st day.

Before passing.the final order I would like to say that as per
Section 712} of RERA the complaint shall be disposed off by the
Authorit within 60 days from the date of receipt of the complaint.
This” complaint was filed on 22/09/2019. Since this complaint
was filed against the unregistered project, the file was with the
Secretary who has taken necessary steps against the developer
with regard to the registration of his project. Later the complaint
has been transferred to this authority on 13/12/2019 for disposal
in accordance with law. Afterwards this authority has issued
notice to the parties and filed the objections. In the meanwhile on
account of natural calamity COVID 19 the whole nation was put
under lock down completely from 24/03/2020 till 17/05/2010
and as such this judgment could not be passed and as such it is
with some delay. With this observation, I proceed to pass the
following.

15
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ORDER

a. The Comp.aint filed by the complainant bearing No.
CMP/IIR/190802/0003465 is hereby allowed in
past

L. The developer shall return the amount of Rs.
70,52,640/-to the complainants within 30 days from
today.

c. If not it will carry the interest @ 2% above the MCLR
of SBI from 31st day till the possession is delivered.

d. The complainant may file memo of calculation after
60 days in case the order is not complied by the
developer as per SOP dated 28.10.2020

e. Intimate the parties regarding the order.

(Typed as per dictated, corrected, verified and
pronounced on 09/11/2020).
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