TROF T DOPHOF agcw QODHOZF? TVRTT, ﬂ
Karnataka Real Estate Regulatory Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSI Compound,
3rd Cross, Mission Road, Bengaluru-560027.

PROCEEDINGS OF THE AUTHORITY

Dated 28t OCTOBER 2022

COMPLAINT NO.: CMP/191114/0004692

COMPLAINANT..... REKHA RAMESH RAJ,
Flat No. 302, 303, Indus Apartments,
11th Main, NTI L/o,
Vidyaranyapura, Q
Bengaluru - 560097, O
(Rep. By Sri. Vent@alu Dalapathy, Adv.,)
V/S V

RESPONDENTS..... 1. SRIN )& URTHY. T.V,
S/of T.SgVenkatesh Murthy,

ER,
@r ng at No.44, Ground Floor,
th Cross, Extended BHEL Layout,
R.R. Nagar,
O Bengaluru - 560098.
(In person}
s 2. MANJUNATH. R.N,
v S/o. Narayana Reddy,
& LANDLORD-1

R/at, Ramasagara Village,

O Muthanallur Village,
Attibele Hobli, Anekal Taluk,
Bengaluru - 560099,

3. MANJUNATHA REDDY,

S/o. Late Papa Reddy,
LANDLORD-2
R/at, No. 14, 1st Floor,
14th Main, HSR 5th Sector,
Bengaluru — 560034.

(R-1 & 2 represented by M.L. Gowda, Adv.,)
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TUOF 3T DODO® NFEEF JOPOTE? TW|RTT,
Karnataka Real Estate Regulatory Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSI Compound,
3rd Cross, Mission Road, Bengaluru-560027,

JUDGEMENT

This complaint is filed under section 31 of the RERA Act against the project
“Jaithra Towers” developed by “Sri. Balaji Builders and Developers” for the

relief of direction to construct the flat through Association.

During the proceedings, on 29/09/2022 the complainant has meved an

application under order 6 Rule 17 of CPC r/w Rule 35(2) of RE es for
amendment of alternative prayer that respondent is to be dire to refund
the entire amount paid by him with interest. O

Brief facts of the complaint are as under:- C)

The complainant had booked a flat bearm?& 216 in the project of
respondent wherein the complainant e o an agreement for sale on
11/06/2013 for a total sale consider, \ $.23,12,500/- (Rupees Twenty
Three Lakhs Twelve Thousan Five Hundred only) and paid
Rs.20,00,000/- (Rupees Twen s only} to the respondent on various
dates. The respondent a sured to handover possession of the
apartment will be givernafter™¢6mpletion or within 18 months from the date
of plan sanction fro oncerned authorities. However, the respondent
failed to impleme% project as per the agreement and did not complete
the project ‘&e. rther complainant submits that they are not occupied
the flat ere is no response from the builder that he will construct the
buildi @:n date. There is no progress in the project since 2014 and
untl%. Therefore, complainant prays this Authority to pass order to
construct the flat through registered Association or to direct the respondent
to refund the amount paid with interest at the rate of 18% per annum.

Hence, this complaint.



TOFE3T DO e VoDOTe TPFT,
Karnataka Real Estate Regulatory Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSI Compound,
3rd Cross, Mission Road, Bengaluru-560027.

After registration of the complaint, in pursuance of the notice, the
respondent 1, 2 and 3 have appeared before the Authority through its

counsel and filed statement of objections.

Objection filed by the respondent No.1 is as under:-

He has denied all the allegations made against him by the complainant
as false. It contends that the Respondent No.2 and 3 landlord d ettered
into Joint Development Agreement on 06/07/2011. The sai Qlords had
executed General Power of Attorney on 27/10 @along with
supplementary agreement dated 27/10/2011. The lakdlofds had acquired
the property in the year 2007 through re@d sale deed dated

29/08/2007. v

Further it is submitted that the re @t had agreed to develop the
subjected property by putting aan e construction of the residential
complex as accepted by the laan. As per the terms and condition of the
aforesaid documents, this@ dent was entitled to 60% of overall

development and landlords e entitled to 40% of overall development

accordingly the apa were distributed amongst themselves. The

landlords have re sum of Rs.50,00,000/- from this respondent at
of the Joint Development Agreement and General

the time of gfecuti
Power 0 . Subsequent to execution of aforesaid documents, the

respongen ained necessary approvals from the concerned authorities
suc nekal Planning Authority. However, the landlords started to
obstruct the construction activities with a intention to throw the respondent
out of the project with all development to be cornered for themselves
virtually to make huge profit at the cost of the respondent and his

customers.
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BOOF AT DOHOF DReEF JONOZE TWPTT,
Karnataka Real Estate Regulatory Authority,

# 1/14, 2nd Floor, Silver jubilee Block, Unity Building Backside, CSI Compound,
3rd Cross, Mission Road, Bengaluru-560027.

The landlords in order to delay the project purposefully initiated false
complaint and started to spread false rumours amongst the customers of
the respondent in order to stall project and many of customers have fallen

pray to the tactics of the landlords.

The landlords in violation of the terms and condition of the joint
Development Agreement and General Power of Attorney issued niice for
cancellation of the said documents and filed police complQ and also

instigated the respondent’s customer to file police complain

Landlords have always participated the proceedings tﬁ‘?t is Honourable
Authority and on few occasion this respondent sought™for impleading the
landlords as respondent before this Hon’ble honity’since the presence of
the landlords is required for getting the project¥fegistered as well as to start
reconstruction activities with the c@é\mon of the landlords and
complainants. It is submitted th N e said date of proceeding the
landlords have been failed to ap &fore this Hon’ble Authority.

The respondent is always rd willing to complete the project; however,
the complainants ar%llords are not co-operating with the respondent

and are seeking for removal of the respondent from the project.

The compla&no% in accordance with the various provision of the Act and
S

Rules, a me cannot be considered by this Authority. Hence, prayed
to dis complaint.

Objection filed by the respondent No.2 and 3 is as under:-

It is submitted that, nearly about 42 applications have been filed by the
Agreement holders / customers before this Authority seeking reliefs, this

Authority has considered all the applications.

\l\&/ a
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TRor 83T OONOT DFeEF JoDOZF TWHTT,
Karnataka Real Estate Regulatory Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSI Compound,
3rd Cross, Mission Road, Bengaluru-560027,

The builders have collected substantial advance amount from the Agreement
holder and stopped the construction work over the schedule properties, as
per the report the construction work has been done only 30%. Subsequent
to entering the agreement the developer has concentrated only on illegal
activities. The construction work has been stopped since December 2013.
Promised the customers and entered into an agreement of sale to sell the
flats in 4t floor which is not sanctioned by the Authority. The de er has
entered into sale with agreement holders of 80 members. BQ has got

share only to the extent of 58 flats after construction of bui

The landlords further submit that, on 20/07/202@ have filed an
affidavit stating that to safeguard the interest %@(stomers / Agreement
holder they are ready to give no objection tha

appoint 3d party for further construction N schedule property without
deceiving their share and rights. \G

on’ble Authority may

The above said circumstances ndlords have submitted the detailed
facts before this Authority is Authority may be take any appropriate
action without deceiving the@ and share of the landlords in the property,
in the above case, i interest of justice and equity. Hence, prayed to

dismiss the complai

In support o&claim, the complainant has produced in all 3 documents
such as cs of Agreement of sale dated 11/06/2013, Payment receipts

and @. calculation.

On the other hand, the respondent No.1 has produced in all 3 documents
such as copies of List of allottees raised complaints, agreement for sale,

payment receipts.
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TORFEIE OB DFCEF JONOTER THPTT,
Karnataka Real Estate Regulatory Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSI Compound,
3rd Cross, Mission Road, Bengaluru-560027.

Respondent No. 2 and 3 has produced in all 12 documents such as copies of
Joint Development Agreement dated 06/07/2011, Sharing Agreement dated
27/10/2011, Legal Notices dated 21/01/2014 and 02/03/2014 from
customers, Public Notice dated 22/04/2014, Petition Copy in A.A.
No0.342/2014, claim petition in arbitration case in A.C. No.128/2019,
Valuation report dated 09/01/2020 submitted by Sara Consultants,
arbitration award dated 19/01/2021, judgement dated 19/ IL%I in
A.P.27/2021, appeal memo in COM AP/2022 on the file of theQm’bl High

Court of Karnataka and order dated 14/07/2022 passe@ e District

09/09/2019, 18/09/2019, 26/09/20109, 2019, 03/11/2019,
06/11/2019, 19/11/2019, 28/11/2019\, ¥0/12/2019, 08/01/2020,
23/01/2020, 14/02/2020, 24/03/2020,% 24/01/2022, 17/03/2022,
20/04/2022, 24/08/2022, 07/09@ nd finally on 29/09/2022.

2

Heard arguments of both tIQ :
On the above aver ts, the following points would arise for our

consideration:-

1. Whether?bmject “Jaithra Tower” is to be registered?
2. W er the complaint is entitled for the relief claimed?

Sho @c order?
Ouﬁer to the above points is as under:-

1. In the Affirmative.
2. In the Affirmative.

Consumer Forum.
Hearings were conducted on 14/11/2018, ;9/08%9, 03/09/2019,

3. As per final order for the following

\‘\\V | 6U%/
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Karnataka Real Estate Regulatory Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSI Compound,
3rd Cross, Mission Road, Bengaluru-560027,

REASONS

Our answer to point No.l:- From the materials available on record, it is

apparent that there is no progress in this project since 2014 till now.
Hence, the said project is ongoing project as on the date of RERA Act came

into force.

Further, documents furnished by the respondent No.2 and %h as

petition copy in AA. No. 342/2014, copy of claim petition in ArBifation case

in AC No. 128/2019, the Arbitration award dated 19/01

etc., clearly
goes to show that there is a dispute between builder fand dandowners. The
allottees who have parted with the part of sale consi tion and entered
into agreement for sale should not suffer nt of this dispute.
Keeping in view, the interest of the allotte%hhuthority deems it fit to

issue direction to the respondent to get x@r

Qer’ requires registration u/s. 3 of the

e said project immediately.

Therefore, the said project “Jaith
RERA Act which reads as under®
3(1) No promoter sha @ ise, market, book, sell or offer for
sale, or invite pgrsonswite’ purchase in any manner any plot,
1 , as the case may be, in any real estate

project or p in any planning area, without registering the
real estate with the Real Estate Regulatory Authority

estab&f er this Act:
Prguided at projects that are ongoing on the date of

¥,
0 % cement of this Act and for which the completion certificate
not been issued, the promoter shall make an application to the
uthority for registration of the said project within a period of three
months from the date of commencement of this Act:

apartment or

Provided further that if the Authority thinks necessary, in the
interest of allottees, for projects which are developed beyond the
planning area but with the requisite permission of the local
authority, it may, by order, direct the promoter of such project to
register with the Authority, and the provisions of this Act or the
rules and regulations made thereunder, shall apply to such
projects from that stage of registration.

J\Q% w\)»/



TOOF T DONGT DXEEF JOPOTEY TRTFT,
Karnataka Real Estate Regulatory Authority,

# 1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, C5I Compound,
3rd Cross, Mission Road, Bengaluru-560027.

(2) Notwithstanding anything contained in sub-section (1), no
registration of the real estate project shall be required—

(a) where the area of land proposed to be developed does not
exceed five hundred square meters or the number of apartments
proposed to be developed does not exceed eight inclusive of all
phases: Provided that, if the appropriate Government considers it
necessary, it may, reduce the threshold below five hundred square
meters or eight apartments, as the case may be, inclusive of all

phases, for exemption from registration under this Act; !

(b) where the promoter has received completion certificate for @

(

estate project prior to commencement of this Act;

(¢} for the purpose of renovation or repair or re—developrr@mi -
does not involve marketing, advertising selling or new"al t of
any apartment, plot or building, as the case may be,@ the real
estate project.

Explanation.—For the purpose of this sectio the real estate
project is to be developed in phases, e such phase shall be

considered a standalone real estate project,Nand the promoter shall
obtain registration under this Act ,\ chyphase separately.

27. Accordingly the point raised abQi nswered in the Affirmative.

28. Our answer to point No. Qom the materials available on records, it is

29.

apparent that in spi tering into an agreement for sale to handover the
possession of an ent, the builder has not completed the project as
per agreeme axgts delayed the project, and has not handed over the
unit in @complainant till date. Hence, the builder has failed to abide

by th of the agreement for sale dated 11/06/2013. There seems to
be sibility of completing the project or handing over possession in
near re.

In the judgement reported in Civil Appeal No. 3581-3590 of 2020 at para No.
23 between M/s. Imperia Structures Ltd., V/s. Anil Patni and another by
the Hon’ble Supreme court it is held that,

N\ o
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Karnataka Real Estate Regulatory Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSl Compound,
3rd Cross, Mission Road, Bengaluru-560027.

‘“In terms of Section 18 of the RERA Act, if a promoter fails to
complete or is unable to give possession of an apartment duly
completed by the date specified in the agreement, the Promoter
would be liable, on demand, to return the amount received by him in
respect of that apartment if the allottee wishes to withdraw from the
Project. Such right of an allottee is specifically made “without
prejudice to any other remedy available to him”., The right so gi to

prescribed. The proviso to Section 18(1) contemm ituation

where the allottee does not intend to withdraw fr Project. In
that case he is entitled to and must be paid ifferest for every month
of delay till the handing over of the posses ™ is upto the allottee
to proceed either under Section 18" orNider proviso to Section
18(1). The case of Himanshu Giri er the latter category. The

RERA Act thus definitely p

remedy to an allottee who

wishes to withdraw fro oject or claim return on his

investment.” O

Therefore, as per sect 1) of the Act, the promoter is liable to return the
amount received ith interest and compensation only if the promoter

fails to com or provide possession of an apartment etc., in accordance

with sale meht.

From%he averments of the complaint and the copy of agreement between the
parties, it is obvious that the complainant has already paid the substantial
sale consideration amount. Having accepted the said amount and failure to
keep up promise to handover possession of apartment certainly entitles the

complainant herein for refund with interest.

Having regard to all these aspects, this Authority concludes that the

complainant is entitled for refund with interest.

b X\ 9
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Karnataka Real Estate Regulatory Authority,

# 1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSI Compound,
3rd Cross, Mission Road, Bengaluru-560027.

33. Further, during the proceedings, on 29/09/2022 the complainant has filed
an affidavit stating that the present complaint is filed on her behalf as well
as other 25 members and that they are unable to approach consumers
forum seeking direction for payment by the respondent since complaint is

barred by law of limitation, under the Consumer Protection Act, 1986.

34. Accordingly, the point raised above is answered in the Affirmative. !

deserves to be allowed. Hence, we proceed to pass the follog

ORDER ()

In exercise of the powers confe der Section 31 of
the Real Estate (Regulation an M ment) Act, 2016, the
91114/0004692 is hereby

35. Our answer to point No.3:- In view of the above discussioi‘ complaint

complaint bearing No. C

allowed.

1. Respondents i ected to get register the project

“Jaithra Tda u/s. 3 of the RERA Act

immediatély. Failing which, this Authority will
in1$ nalty proceedings.

Hupondent No-1 i
@{,Qh-hi(d vicle rther, the @espondents are)directed to pay the

Ordut dafed § amount of Rs.20,00,000/- (Rupees Twenty Lakhs
o Wloﬂnd 3 l;"only) with interest at the rate of 9% p.a from
17/03/2013 till 30/04/2017.
Aebmident No-1 ¢
@iﬁﬂﬂ od Nide W&gﬁ Further, the @esﬁondents “are)directed to pay the
deutd  §]2123 A4 amount of Rs.20,00,000/- (Rupees Twenty Lakhs

91,Uoi9(mduﬁ' No.l G only) with interest at the rate of SBI MCLR+2%

d(( from 01/05/2017 to till the date of entire

].0
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Karnataka Real Estate Regulatory Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSI Compound,
3rd Cross, Mission Road, Bengaluru-560027.

4. Failing which, the complainants are at liberty to

enforce the said order in accordance with law,

No order as to costs.

WL i
(Neelamani N Ra_]u) (D. Vishnuvardha eddy)
Member-2 Membe —lQ
K-RERA K—RE@

(H.C. Kishore Cha N/
Cha1rman






3ortdT Oobher Nt VPO THRTT,
N Karnataka Real Estate Regulatory Authority,

# 1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSI Compound,
ard Cross, Mission Road, Bengaluru-560027

PROCEEDINGS OF THE AUTHORITY

DATED THIS 8 DAY OF FEBRUARY, 2023

ORDERS U/S. 39 OF RERA ACT

Both the applicants have moved this application for rectification of

liability of payment in the judgement dated 28/10 /2022 in . No’s
3817, 3913, 3921, 3916, 4069, 4009, 4007, 4692, 4025; 5, 4794,
4795, 4707, 4803, 4657, 4659 and 7499. O

The grounds urged by the applicants are that, thg&re respondents
No’s 2 and 3 in the said judgment and com i have sought for the
relief of refund with interest. Both the %s have appeared before
the Authority during the proceeding @ontested the matter through
their counsels M.L. Gowda and Wepkateshalu Dalapathy and filed their
statement of objections on v unds. According to them, they are
landowners of the projec 8. %and they have entered into an joint
development agreemen datéd 06/07/2011 with respondent No.1 T.V.
Srinivasa Murthy, $uilders and Developers. The respondent No. 1
had agreed to evk and construct the residential apartment consistirig
97 flats i &l as per sharing agreement 60% i.e., 58 flats goes to
develo x‘respondent No. 1 i.e., 38 flats goes to share of landowners
i.e., dent No. 2 and 3. Accordingly, the respondent No. 1 /
developer had entered into agreements of sale with its customers. Even
both the applicants have executed General Power of Attorney dated
27/10/2011 in favour of respondent No. 1 developer to do all the acts for

development and construction in the project area.

P e
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# 1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSI Compound,
3rd Cross, Mission Road, Bengaluru-560027

There is a clause 11.1 in Joint Development Agreement in respect of
obligation of developer is as under:-
The first party shall execute a registered power of Attorney in
favour of the Second party empowering to proceed
obtaining of Licenses and Sanctioned plans, consem‘@d in
s

enter into Agreements for sale of 60% undivideew€hare in the

schedule properties; s; \/

Accordingly, the said Joint Develo greement was only for the

purpose of construction of build Q whatever the powers vested in

the said agreement was only ?
area. Further, said Gener

pect of development of the project
r of Attorney is unregistered one and it
has no validity. In theyme 11e since the dispute arose between both
the applicants and t respondent, the matter was referred before
the Arbitrator anc% due proceedings, the Arbitrator passed an award
in A.C. No. /2019 directing the respondent No. 1 herein i.e., Sri.
Balaji =® s and Developers to apply before the appropriate
autn@ or registration of Joint Development Agreement, General
Power ®f Attorney and supplementary agreement and to complete the
construction within 12 months from the date of arbitration award and to
handover 40% of the share of the landowners in all the stairs / floors
and thereafter builder may allot the remaining apartments to the

purchasers.

Q. S
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Karnataka Real Estate Regulatory Authority,

# 1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSI Compound,
3¢d Cross, Mission Road, Bengaluru-560027

Further, the applicants have produced the order copy of District
Consumer Disputes Redressal Forum, Bengaluru in the complaints filed
by the agreement holders for the relief of refund of amount with interest
wherein the said complaints came to be allowed and direction was issued
to the builder herein i.e., M/s. Balaji Builders and Developers to pay the
amount to the complainants and it is observed that since thete is no
privity of contract between O.P. No. 2 and 3 i.e., applicants h‘kl and

hence, the complaints against them came to be dismissed.

Further as per clause 11 of GPA dated 27/10/2011 g€ad under:-

“To put purchasers of any part jon. thereof the
Developers constructed area in pg on of the any house,
apartment and related rights t e@)s and when any unit is
sold after completion 0O cx&uction as per the dJoint

Development Agreement.

We have gone through hgire materials placed before the Authority.
It is pertinent t %at, few agreements of sale furnished by the
complainant o%ear the names and signatures of applicants herein.
In some agreetments of sale names of applicants herein have not been
menti t, they bear their signatures and some agreements of sale
wer ted exclusively by the respondent No.1 M/s. Balaji Builders
and Developers. They disclose that the respondent No.l M/s. Balaji
Builders and Developers had entered into these agreements with the
customers representing the applicants herein through General Power of

Attorney dated 27/10/ 2011 and he had received the entire sale

J\@Q fea, 3



3moreds 00T HReEF DONOSEO TRPTT,
Karnataka Real Estate Regulatory Authority,

#1 /14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSI Compound,
3rd Cross, Mission Road, Bengaluru-560027

consideration by way of cash / cheque as the case may be. Further, it
was agreed between the applicants herein and respondent No.1 M/s.
Balaji Builders and Developers that unless and until project has been
completed and General Power of Attorney and Joint lopment
Agreement were registered, the builder was not supposed 11 any flat.
Herein these matters the complainants have approac@ is Authority
for the relief of allowing the Association of all complete the
project or to refund the entire amount with 1nterest

A\
Till now, the said project has not been %pteted. Respondent No. 1
M/s. Balaji Builders and Deve as violated the terms and
conditions of General Powergo torney and Joint Development
Agreement and without reng of those documents and completion
of the said project, the had entered into several agreements of
sale with the customegs ad received the sale consideration. Viewed
from any angle the ants herein have not received any part of sale

consideratiog; fro y customers. Having regard to all these aspects,

we are of view that the respondent No. 1 M/s. Balaji Builders and
Develo one is liable to make payment of amount which he had
recgi rom various customers.

Further, being a developer the respondent No. 1 M/s. Balaji Builders and
Developers has to register the said project Jaithra Towers under RERA.
But through oversight in the Judgement dated 28/10 /2022, the
applicants herein were also directed to get registered the project and to
make payment along with respondent No.1 builder M /s. Balaji Builders

and Developers.

&%ﬁ A Y
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As per section 39 of RERA Act this Authority may at any time within a
period of 2 years from the date of order made can rectify any mistake
apparent from the record, amend any order passed by it and shall make
such amendment if the mistake is brought to its notice by the parties.
Further, so far there is no information regarding filing of appeal against
the said judgement before Hon’ble Appellate Tribunal. Tiéi is no

amendment on the substantive part of the order.

Considering all these aspects, we are of the view th3.1: stage it is
just and proper that the relevant portion in the ¢gperatiVe part is to be
s. Balaji Builders

and Developers and dismissing the com '\Jgainst the applicants
herein i.e., respondent No. 2 and 3. C)\

QQ WAL

(G.R. RE (NEELMANI N RAJU)
Memb Member
K-RERA

A A de n

(H.C. KISHORE CHANDRA)

: Chairman
K-RERA

corrected by fixing liability only on respondent No.1







