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PROCEEDINGS OF THE AUTHORITY BEFORE BENCH 6

Dated 2"C NOVEMBER 2022

PRESIDED BY HON’BLE MEMBER SMT.NEELMANI N RAJU

COMPLAINT NO.: CMP/220116/0008806

COMPLAINANTS..... MR.T.C. GEORGE & 2}

MRS. SUMITHA BENJAMU
651, A/5, CHERUTHI @
OLD GUEST HOUSE BERINE
THIRUVANKULAM ﬁymm'r
ERNAKULAM - 68230
DISTRICT: ERNAKULAM
STATE: KE

(By ch)\rlnivas, Advocate)
<<<<S\

RESPONDENT..... O Ozone Urbana Infra Developers Pvt Ltd.

No.38, Ulsoor Road ,
. ; Bengaluru —- 560042,
v (By Sri.Deepak Bhaskar & Associates
& Advocates)

EN

ok k k%

O JUDGEMENT

1. Mis Complaint is filed under section 31 of the RERA Act against the project

“Ozone Urbana” for the relief of refund with interest.

Brief facts of the complaint are as under:

2. The complainants had purchased an apartment in the project “URBANA
ALCOVE” of the respondent under pre-EMI Subvention Scheme with the
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respondent bearing the pre-EMIs cost till the possession of the apartment is
handed over and registration is done and entered into agreement of sale and
construction agreement dated 19/08/2014. Later on 11 /11/2014 shifted
to “URBANA BELVEDERE” and entered into new agreement on 11/6/2015.
The amount paid for the earlier unit was transferred to the new .unit. The
complainants have paid an amount of Rs.95,93,580 /- (Rupe inety Five
Lakh Ninety Three Thousand Five Hundred and Eighty @ ) (including
Housing Loan) on various dates to the respondent. ~ pondent was
supposed to handover the possession of the apart t%erthe complainant
by December 2017 with a grace period of six m(g) i.e. latest by June

2018. Despite the total sale consideration ou t has been paid to the

respondent, the respondent failed to he r the possession of the
apartment even after four years dnd alled to abide by the terms and
conditions of the agreement. cnt has also stopped paying pre-
EMIs to the Bank. The re is nowhere close to handing over
possession of the apartmen d Ras refused any form of compensation to
the complainants. Due e enormous delay caused by the respondent,
the complainants haye st ed huge monetary losses. The complainant is

requesting for full with interest. Hence, this complaint.

. After registrat1
responde@pe red before the Authority through its counsel. But it has
te

the complaint, in pursuance of the notice, the

not the matter either by filing statement of objections or
pro C@iocuments on its behalf. During the proceedings, the respondent
has 111€d a calculation sheet as on 30/9/2022.

. In support of his claim, the complainant ha§s produced documents such as
agreement of sale, construction agreement, payment receipts issued by the
respondent, letter pertaining to transfer from Urbana Alcove to Urbana

Belvedere issued by the respondent and memo of calculation as on

22/9/2022.
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9.

10.

Heard arguments of both sides.

. On the above averments, the following points would arise for my

consideration:

a. Whether the complainants are entitled for the relief claimed?

b. What order? !
My answer to the above points are as under:-

a. In the Affirmative. OQ

b. As per final order for the following

. My answer to Point No.l:- From the material§ pldced on record, it is

apparent that inspite of entering into an agrgement of sale to handover the
possession of an apartment, the builder rycompleted the project as
per agreement and has delayed the 'hd has not handed over the
unit in favour of the complainantg fill date. Hence the builder has failed to
abide by the terms of the ang for sale and construction agreement
dated 11/6/2015 and has? opped paying pre-EMIs as agreed. There
seems to be no possibi completing the project or handing over the
possession of the a ar’z@ in the near future.

As per section I RERA Act, in case the allottee wishes to withdraw
from the pro ¢ promoter is liable without prejudice to any other
remedy ilem return the amount received by him in respect of that
aparta ot, building as the case may be with interest at such rate as
m escribed in this behalf including compensation in the manner as

d under this Act.

Therefore, as per section 18(1) of the Act, the promoter is liable to
return the amount received along with interest and compensation only if the
promoter fails to complete or provide possession of an apartment etc., in

accordance with sale agreement.

AV

/
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From the averments of the complaint and the copies of agreement
between the parties, it is obvious that the complainants have paid full total
sale consideration amount. Having accepted the said amount and failure to
keep up promise to handover possession of the apartment certainly entitles

iled their

the complainants herein for refund with interest. The respondent has also
stopped paying pre-EMIs to the Bank. The complainants hm&

memo of calculation as on 22/9/2022 claiming amount of
Rs.1,59,34,266/- as refund with interest. The nt in their
calculation sheet as on 30/9/2022 submits that tHE r&fe d amount to be
paid to the complainants is Rs.1,59,60,752/-. Asﬁoze was difference in
the calculation, the Authority directed both { parties to reconcile sitting
together. On 18/10/2022 during the ess of the hearing, the
complainants agreed to accept the ¢ a submitted by the respondent
in their calculation sheet a a@) /9/2022 for an amount of
Rs.1,59,60,752/- Having r X all these aspects, this Authority
concludes that the complair are entitled for refund with interest.
Therefore, it is inc upon the respondent to refund the amount

with interest which is,detétined as under:

-

PRINCIPLE IN T(B) REFUND FROM | TOTAL BALANCE
AMOUNT ( A ) S ON22-09-2022 | PROMOTER (C ) AMOUNT
(A+B-C)
95,93,580 63,67,172 0 1,59,60,752

L3, tAccordingly, the point raised above is answered in the Affirmative.

RS
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14. My answer to Point No.2:- In view of the above discussion, I proceed
to pass the following —
ORDER

In exercise of the powers conferred under Section 31 of the Real
Estate (Regulation and Development} Act, 2016, the complaint
bearing No.CMP/220116/0008806 is hereby Wl
52/-

even

Respondent is directed to pay the amount of Rs.1,59
(Rupees One Crore Fifty Nine Lakh Sixty Tho @
Hundred and Fifty Two only) towards refungv}
calculated at 9% from 02/08/2014 o 30/04/2017 MCLR + 2%
from 01/05/2017 till 30/09/2022 to the (Mlants within 60

days from the date of this order. \‘e mterest due from
ent will be calculated

01/10/2022 up to the date of fin@
likewise and paid to the comp N ¥ The complainants are at
liberty to initiate action fmq cry in accordance with law if the

respondent fails to paygmt amount as per the order of this
Authority.

E (NeelmHi;lni N‘l{aju)
& Member-2

%O

interest






