BOOF 3T DOLOT DFeEF JODOI TRTT,
Karnataka Real Estate Regulatory Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSI Compound,
3rd Cross, Mission Road, Bengaluru-560027

PROCEEDINGS OF THE AUTHORITY BEFORE BENCH-4

Dated 21% November 2022

Present ]
SHRI. H.C. KISHORE CHANDRA, CHAIRMQ

Complaint No. CMP/210825/0008

RECTIFICATION ORDER UNDER SECTION 89 ERA ACT

COMPLAINANT.... V
anaGouda Bharamagoudra
14, 4th Main, 4th Cross
C)Vijaya Bank Layout
Q\ Bengaluru-560 076.

{In person)

. ; Vv/S
RESPON EN?~ M/s Jain Housing 8
Construction Limited

98/99, Habibullah Road

O T-Nagar
" ; Tamil Nadu-600017.

(represented by Mr. Girish Jain
Authorized Signatory)

JUDGEMENT

1. The complainant Mr. Halana Gouda Bharamagoudra had filed a complaint

against the project “ Jains Aashraya” developed by respondent promoter of

Dot
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“M/s Jain Housing & Construction Limited”. The promoter has developed
a project in the limits of Basavanapura Village, Begur Hobli, Bannerughatta

Main Road, Bengaluru South Taluk for relief of interest on delay period.

2. This project has been registered in RERA bearing re ion no.
PRM/KA/RERA/1251/310/PR/180507/001672.

2A. The complainant Mr. HalanaGouda Bharan%))jra had filed an
application dated 29.11.2022 inviting attention of the Authority to rectify the
factual mistake that has crept in the A M judgement dated 21st
November 2022. Lv

(a) The principal amount is Rs.48,@in3tead of Rs.38,94,722/-.

The application has been verif; int is found necessary to rectify the order
dated 21st November 2022
(i) This rectification i@e within two years from the date of the original
judgement 4 21st November 2022.
(i) There is'@oynformation about any appeal pending on this order.
mie part of the order is amended

(i) No ‘ﬁs
(iv) Authority’s judgement dated 21st November 2022 is declared Non
nd replaced by this order dated 08.12.2022.

3.Brief facts of the case: The complainant has booked a flat no. G-12 on

QOctober, 2015 in the project “Jains Aashraya” with the respondent. The
complainant has paid the amount of Rs.48,65,152/-( amended vide order
dated 08.12.2022) till date to the respondent. As per sale agreement dated
23.12.2015, the respondent required to hand over the possession of the flat to
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the complainant within 23.05.2018. The present complaint was filed in
respect of failure to deliver possession of the said premises till date. The

complainant sought relief of interest on delay period. Hence, this complaint.

4.After registration of the complaint, in pursuance of notiQ]e r&spondent
1

has appeared before the Authority through his Authori@

filed written objections as under: C)

5. The respondents have denied all the alleggtions made against it by the

atory and has

complainant as false. It is contended that t s some delay in completing

the construction on account of V&P@
in

respondent. Further, there was dex ayment of the installments by the
complainants and other agreeon ers and the complainant has not paid
t

s beyond the control of the

the balance amount as on ddie further contended that there was steady

increase in cost of labo f material, problem of securing the workers.
Besides, there wereqproB s on account of Covid-19 and subsequent
developments. The in marketing and sale of the apartments has also
added to the del the financing of the project.

6. Itis @§d that the respondent has already completed the construction.
The ent was ready for occupation Despite repeated requests the
co ainant has not paid the balance amount and get the sale deed registered.

7. It is contended that the complainant has no right to seek refund of the
amount or the interest as there is no such agreement to pay interest by the
respondent. Further, the respondent has for right to cancel the agreement in

the event of default of payment of instalments or breach of any of the
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conditions of the agreement and the purchasers are only entitled for the refund
of the advance amount after adjusting the loss or damage caused to the

vendor. Hence, the respondent prays this Hon’ble Authority to dismiss the

complaint. 3

8. It is apparent from the available records, respondent letter dated
October, 10,2022 has cancelled the booking refunded tt1 e amount of
Rs.48,55,125/- paid by the complainant vide Denfand "@faft bearing no.
808156 dated 10.10.2022 drawn on KVB Bank since t omplainant despite
of repeated requests has not come forward to k%aession of the apartment
and continue to remain as a defaulter. \v

eipts (2) Copy of the sale agreement (3)

9. In support of his claim, the coxi&gas produced documents such as
ec

(1) copy of the payment transac

Letter dated 12.102022 of JaQousmg & Constructions Limited cancelling
the booking of @ flat (4) Memo of calculation.
10. In support ofge ence, the respondent has not produced any

documents. \

25/07/ 05/08/2022, 19/08/2022, 06/09/2022, 10/10/2022,

14‘1.1}& :

12. On the above averments, the following points would arise for the
consideration of the Authority.

1.Whether the complainant is entitled to the relief claimed?

2. What order?

Lt
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13. Our findings on the above points are as under:

14. 1. 1In the Affirmative

2. As per final order for the following;: !
FINDINGS Q

15. My findings on point no.1: The grievance of t:C inant is that the

respondent has defaulted and not handed over the pgssession of his flat as per
terms of agreement of sale and construction. e project was to be completed

23.05.2018 as was envisaged in the terms ditions of the agreement of

sale and construction. Q

Here in this case, the respondentha’ en a letter dated 10t October 2022
to the complainant along wi mand draft for a sum of Rs.48,55,125/-
bearing DD No. 808156 QO.IO.ZOQQ drawn on KVB Bank towards full
and final settlement of r of amount paid till 10.10.2022 stating that the

complainant has failed\to pay the balance amount as agreed. The complainant

above said DD which is in violation of breach of contract

has sought integest elay period whereas the respondent has sent him a
notice alon h%e

entered itrfto Between the parties.

The @1’: of the Hon’ble Supreme Court of India in CIVIL APPEAL NO(S). 3581-
3 ,Civil Appeal Diary No: 9796/2019 between M/s Imperia Structures Limited
vs. Arlil Patni & others, it is held as under:

“23. In terms of Section 18 of the RERA Act, if a promoter fails to complete or is unable
to give possession of an apartment duly completed by the date specified in the
agreement, the Promoter would be liable, on demand, to return the amount received by
him in respect of that apartment if the allottee wishes to withdraw Jrom the Project.
Such right of an allottee is specifically made “without prejudice to any other remedy
available to him”. The right so given to the allottee is unqualified and if availed, the

ek
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money deposited by the allottee has to be refunded with interest at such rate as may
be prescribed. The proviso to Section 18(1) contemplates a situation where the allottee
does not intend to withdraw from the Project. In that case he is entitled to and must be
paid interest for every month of delay till the handing over of the possession. It is upto
the allottee to proceed either under Section 18(1} or under proviso to Section 18(1}.........

. The RERA Act thus definitely provides a remedy to an allottee wh wishes to
withdraw from the Project or claim return on his investment.

Therefore, as per section 18(1) of the Act, the promoter is lia o return the
amount received along with interest and compensation @ e promoter
fails to complete or provide possession of an apartretj , in accordance

with sale agreement.

During the proceedings on 14.11.2022, th1 or1ty has sent a notice to the
Inspector General of Registration @ mmissioner of Stamps and
o

jurisdictional Sub-Registrar aski
respect of project of the respo h1s Authority has also issued direction
to the respondent not to a ny units.

t to register any apartments in

From the averment e compla_mt and copy of the agreement between the
~ parties, it is O complainant has already paid the substantial
Havi

sale conmde ng accepted the said amount and failure fo keep up

promise over possession of apartment certainly entitles complainant

herei istration of his flat, possession and interest on delay period.

regard to all these aspects, I conclude that the complainant is entitled
for registration of his flat, possession and interest on delay period.

Accordingly, the point raised above is answered in the Affirmative.
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16, My findings on point no.2: In view of the above discussion, I conclude

that the complaint deserves to be allowed. Hence, I proceed to pass the

ORDER sk

In exercise of the powers conferred under section 31 reag section 18 of

following order:

the Real Estate (Regulation and Development) Act, 'aM the complaint
bearing No: CMP/210825 /0008272 is hereby allovv%d the following order

is passed.

1. The respondent is hereby directed to irlterest on delay period
on the amount of Rs.48,65,1 - nded vide order dated
08.12.2022) calculated at the fate BI MCLR + 2 per cent per

annum from 23.05.2018@
i

2. The respondent is herr@ récted to register the Flat No. 12G in
the project “Jaing”Aashraya” to the complainant immediately
upon receiving the Ralajice amount, if any and duly cancelling the
termination let dated 10t October 2022. The net balance
amount, if a 11 be after deduction of delay period interest.
After regisWragiQht of sale deed, the respondent shall hand over the

posm&n f the same to the complainant.

te of realization.

plainant within 60 days from the date of this order. The
omplainant is at liberty to enforce the said order in accordance with
law if the respondent fail to comply with the order.

No order as to costs. /‘ ( Z & ) )

(H.C. Kishore Chandra)

Chairman
K-RERA

3 @espondent is directed pay delay period interest to the
Ec






