TORF 3T DOHOT DX V00 TRRHTT,
Karnataka Real Estate Regulatory Authority,
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PROCEEDINGS OF THE AUTHORITY BEFORE BENCH-4
Dated 23F? January 2023

Present
Shri. H.C. Kishore Chandra, Chairman
COMPLAINT No: CMP/220711/0009738 g
COMPLAINANTS.... 1. VAISHALI AJA\@ &

2. AJAY BTH
No.10, G-3, 8hrighti Residency
60 Feet Road, S'V. Layout

RMV, Me, Sanjaynagar
Ben -560 094.
@r. Amit Anand, Advocate
: i & Anand Law Associates )
I
RESPONDENTS..... OQ 1. M/s Trishul Developers

Office at “Mittal Towers”

Office No.109, “B” Wing,
1st Floor, No. 6, M.G. Road
Bengaluru-560 001.

& E Represented by its partners:

Niraj Mittal,O.P. Mittal, Uma
Mittal & Jyoti Mittal

% 2. R. Narayanaswamy

No.117, Basaveshwara Nilaya
Muneshwara Temple Road
Jaklur, BENGALURU-560 064.

3. R. Basavaraju
No.117, Basaveshwara Nilaya
Muneshwara Temple Road
Jakkur, BENGALURU-560 064.
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4. R. Adinarayana
No.117, Basaveshwara Nilaya
Muneshwara Temple Road
Jakkur, BENGALURU- 560 064

5. R. Nagaraj

No.117, Basaveshwa.r
Muneshwara Temp
Jakkur, BENGAL 6 064

( By Sri. M.Um:; Shankar,

Kav'ta daran, Poojith
, Advocates )

RERA Act against the proje ttal Palms® developed by “Trishul
Developers” and sought for ief of refund with interest.

O

2. The promoter has developed this project in the limits of Sy.No. 31,32,33,
Hobli, Bengaluru North, Bengaluru Urban —

JUDGELQ
1. The aforesaid complainants hav Q complaint under Section 31 of

Shivmahaﬂ'rvma? jdigkur Hobli, Bengalur ; :

4. Respondent no.l is the company, respondents 2 to 5 are the landowners.

5. The gist of the complaint is that the complainants have entered into an

agreement to sell and construction both dated 02.07.2013 towards the

DQ“\ 2
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purchase of the flat bearing no. A-501 , 5t floor in A-Block in the project ©
750 (Rs.

of sale

Mittal Palms”. The complainants have paid an amount of Rs.81,86,

Eighty one lakhs eighty six thousand seven hundred fifty only)™e
consideration of Rs.86,37,745/- (Rs. Eighty six lakhs thirty Q

o

entered into tripartite agreement with the allottee, respfndeft€’and State Bank

thousand

seven hundred forty five only) to the respondent. The co ts have also

of India, Banaswadi RACPC. The respondent would endea¥or to hand over the

possession of the said flat to the complain ntwhin 30 months as per

construction agreement. It contends that t s been delay of more than 8
years. The complainants having lost coﬁ) with the respondents desires
to exit from the project and soug Q relief of entire refund along with

interest. Hence, this complain%

6. After registration of t@mplajnt, in pursuance of the notice, the
respondents have ap%d before this Authority through their counsel and

filed objections as%:
7. The res @ts have denied all the allegations made against it by the
complai as false. It is contended that the sale agreement is not duly
sta; s required under the Karnataka Stamp Act 1957 and this Hon’ble
Tribunal ocught to impound the sale agreement relied on by the complainant

and to direct the complainants to pay the stamp duty along with penalty to

rely on the document.

8. Further, as per the construction agreement, the respondent would endeavor

to construct and deliver the apartment bearing No.501-A to the complainant

Aot
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within 30 months from the date of commencement subject to clause 9 of the
said agreement. As per clause 9 of the agreement stipulates that the date of
delivery of the completed apartment subject to Force Majeure i.e in‘&kresent
case, orders passed by the statutory authorities. Q

consents including from the Airport Authority of ia, BWSSB, State

9. The respondent had applied for and obtained neceg@missions and
d

environment impact assement authority, BE Police Department,

Jakkur Flight Club, BSNL, KSPCB etc. \?\

10. It is contended that the respond x\] ecided to develop the project in
the particular property and whenj lied for the sanction plan, the property
had access from the 16t main i.e*18 meters road connecting the property

to the main road. Accordm anction plan was duly granted.

11. All of a sudden, b der dated 10.5.2013, the BDA has de-notified the
lands adjacent to%aid property, in which the 16t main road had been

which w@ access to the property. The respondent has challenged the
order o e-notification in W.P. No. 18300-304/2014 before the Hon’ble
Hig}%t of Karnataka and the Hon’ble High Court of Karnataka by order
dated 16.4.2014 has granted interim order of status quo.

12. Further, the BBMP issued an order dated 28.8.2014, cancelling the

sanctioned plan on the ground that the property has lost its road access. The
respondent has challenged the BBMP’s action, before the Hon’ble High Court

A%
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of Karnataka in W.P. No. 53809-13/2015 and the Hon’ble High Court of
Karnataka vide its order dated 8.4.2021 has allowed the writ petitioS.

13. Further, in writ petition No.18300-304/2014, the re@dents have
entered into an agreement/compromise with the land owng ndin lieu of the
arrangements the land owners have released the @ ffished the land

pertaining to 12.2 meter- wide road through which res ents shall have an

access to the property. Accordingly, the Hon’bii Wourt of Karnataka has

disposed of the above said writ petition. \

14. It is contended that the Hon’b MQ)urt of Karnataka vide its order
dated 8.4.2021 allowed the writ Qm no. 53809 -13/2015 setting aside the
order dated 28.8.2014 cancelling the sanction plan dated 26.4.2010 which
was subsequently modiﬁed@& 11.2011 and 21.02.2013. The respondents
having secured the_ro access and the sanction plan being restored,

%e project and hand over the possession of the

undertakes to co

disputed flat th%mplajnants. The respondents state that they had not
committed &fault in delivery of the project. Hence, prays to dismiss the
complai'é

15. ﬁpor‘c of their claim the complainants have produced documents such
as (1) copy of agreement to sell and construction both dated 02.07.2013 (2)
copy of the building license dated 26.4.2010 (3) copy of commencement
certificate dated 13.12.2011 (4) copy of sanction letter, arrangement letter and
tripartite agreemeént dated nil. (5) copy of proof of payments along with receipts
{6) copy of SBI’s email dated 19.12.2020 (7) copy of SBI’s

Lt
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16. In support of their defence, the respondents have produced documents
such as (1) RERA registration certificate (2) copy of agreement &%ﬂ and
construction dated 02.07.2013 (3) copy of order dated 04.09. (4) Copy of
relinquishment deed dated 12.4.2018 (5) copy of order dat L021.

17. Heard both the parties. ‘ )

18. On the above averments, the following ints would arise for our

consideration:

1. Whether the complainants are enﬁﬂed@'chef of refund with

interest as claimed?

2. What Order? Q
19. Our findings to the aboon are as under:-

1. In the affirmative
2. As per final order§ ; , =

FINDINGS

20. My fi ﬁon point No. 1:- It is undisputed that the respondent has failed
to h;‘lLO—@SSCSSiOH of the apartment to the complainant herein within agreed
tim the terms of agreement of sale between the parties, the possession of the
apartmeént had to be handed over on or before 204 January 2016. When the
respondent has failed to handover possession as agreed by them, the complainants

have approached this forum for refund of amount with interest.

"t
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21. The judgement of the Hon’ble Supreme Court of India in CIVIL APPEAL NO(S).
3581-359 2022,Civil Appeal Diary No: 9796 /2019 between M/s Imperia Structures
Limited vs. Anil Patni & others, it is held as under:

or is unable to give possession of an apartment duly col by the

“23. In terms of Section 18 of the RERA Act, if a promoter fai mplete
date specified in. the agreement, the Promoter uQ} gfliable, on

demand, to return the amount received by himWn réspect of that
apartment if the allottee wishes to withdraw from tHe Project. Such
right of an allottee is specifically made “witho judice to any other
remedy available to him”. The right sg o to the allottee is
ungualified and if availed, the mone oSited by the allottee has to
be refunded with interest at sucH rat may be prescribed. The

proviso to Section 18(1) conte %p, situation where the allottee
oject. In that case he is entitled

does not intend to withdraw

to and must be paid intergt every month of delay till the handing
over of the possession, upto the allottee to proceed either under
Section 18(1) or unde 56 to Section 18(1)......... ... The RERA Act
thus definitely provide remedy to an allottee who wishes to

withdraw from t oject or claim return on his investment.

¥

22. Therefore, as tion 18(1) of the Act, the promoter is liable to return the
amount receiyéd al?with interest and compensation only if the promoter fails to
complete &dﬁ possession of an apartment etc, in accordance with sale
agreeme

23. e averments of the complaint and the copies of agreement between the
partiesh it is obvious that complainant has paid substantial sale consideration
amount to the respondent. Having accepted the said amount and failure to keep up
promise to handover possession of apartment even after 8 years in completion of the
project, certainly entitles the complainant herein refund with interest. The
complainant has claimed Rs.68,67,126/- as delay period interest in their memo of
calculation as on 05.09.2022. The respondent has filed objections to the memo of

calculation contending that it would endeavor to construct and deliver the flat

A
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bearing No.501-A to the complainants within 30 months from the date of

commencement by 2rd January 2016. However, this assurance was unequivocally

subject to clause 9 of the said agreement. Clause 9 of the agreement s%es that
on

the date of delivery of the completed apartment is subjected to variQ ccount

of Force Majeure and in the present case orders passed by the staf authorities
Gk

and hence claimed that the respondents are not liable to pay amount to the

complainants as sought for in their memo of calculatidn. But he has nowhere

mentioned the quantum due from him.

24. Having regard to all these aspects, thi }Wty concludes that the
krﬁiﬂgly point raised above is

complainant is entitled for refund and intere\

answered in the Affirmative. ( ’

25. My findings on point No. 2:- In yi€w, of\the above discussion, I proceed to pass

the following order.

In exercise of the pow onferred under Section 31 of the Real Estate
(Regulation : elopment) Act, 2016, the complaint bearing

CMP/220 09738 is hereby allowed as under;

1. R nt no.1 is directed to pay the entire amount of Rs.81,86,750/-
es Eighty one lakhs eighty six thousand seven hundred fifty only}
ong with interest calculated at the rate of 9% per cent from 13.6.2013

till 30.4.2017. Further at the rate of SBI MCLR + 2 per cent from 1.5.2017

till the date of realization.
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2. Respondent-1 is directed to pay the aforesaid amount to the complainant
within 60 days from the date of this order, failing which the co plamant

is at liberty to enforce this order in accordance with law

No order as to costs. 9
' %IS CHANDRA)

hairman
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