TROFE3E OO’ DXL DALOZED TRFTT,
Karnataka Real Estate Regulatory Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSI Compound,
3rd Cross, Mission Road, Bengaluru-560027.

PROCEEDINGS OF THE AUTHORITY BEFORE BENCH - 4
PRESENT:

SHRI. H.C. KISHORE CHANDRA, HON’BLE CHAIRMAN

COMPLAINT NO.: CMP/210423/0007922

DATED THIS 25t DAY OF JANUARY, 2023 3

COMPLAINANT..... PRAKASH KUMBHAKAR
#51, 2nd Floor, 9th A c@
Manjunath Nagar
Ramamurthynag€)

Bengaluru - 5600

(Rep. By.@vﬁ Anand, Adv.,)
RESPONDENT..... @l ESTATES PRIVATE LIMITED,
%la No. 254, 5t Floor,

arden Apts Vittal Mallya Road,
Bengaluru - 560001.

O (Rep. By. Sri. Ravikumar T.K. Adv.,)

PROJECT NAME & ..\: VENKAT WINDSOR EAST
REGISTRATION NO. PRM/KA/RERA/1251/446/
PR/171123/000477

O JUDGEMENT

This aint is filed under section 31 of the RERA Act against the project
“Venkat Windsor East” developed by “Venkat Estates Private Limited” for the

relief of refund with interest.

Brief facts of the complaint are as under:-

The complainant had booked a apartment bearing No. 203, in A Block, 2nd
Floor in the project of respondent wherein the complainant had entered into

an agreement for sale and construction agreement on 04/09/2017 for a
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total sale consideration of Rs.36,00,000/-(Rupees Thirty Six Lakhs only) and
paid Rs.32,40,000/-(Rupees Thirty Two Lakhs Forty Thousand only) to the
respondent on 01/08/2017, 06/09/2017, 08/12/2017, 02/01/2018,
05/01/2019 and 09/09/2019. As per agreement of sale and construction
agreement dated 04/09/2017, the respondent has assured to handover

possession of the apartment on 04/03/2020. However, the respondent failed
to complete the project as per the agreement date, the complainant séeks for
the relief of refund with interest. Hence, this complaint. Q

respondent has appeared before this Authority through itsfounsel and has

3. After registration of the complaint, in pursuancnotice, the

filed statement of objections as under:- V

4, It has denied all the allegations made agaixq as false. The respondent
contends that, the construction of the p@ 18 carried out throughout the

week and year without any Q\e
C

consequential effect of delay i pletion is abnormal particularly on

uses because otherwise the

respondent in terms of finanei d legal implications which has geometric
effect and which can swallo company. The exceptions for this objective

are only external factors Wwhich are “Force Majeure” in nature and which are
y i

beyond theeeﬂtmv - respondent.

with thendent on 04/09/2017 to purchase the flat bearing No.203 in
of the respondent for a total sale consideration of Rs.36,00,000/-

the pro
on the, basis of certain terms and conditions. Later, the complainant had
entered into triple party agreement with Syndicate Bank along with

respondent for purchase of above said flat for an amount of Rs.36,00,000/-.

6. The respondent further submits that as per sale agreement and
construction agreement dated 04/09/2017 entered during the construction
period at a highly discounted price with an expectation of immediate cash

flows; the complainant is required to comply with the payment schedule and
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accordingly make payments to the respondent for timely completion of the
construction work. The complainant has not complied with the payment
terms throughout the agreement period, with illegal intension of cancelling
the agreements at some point of time so as to “invest Rs.32.40 Lakhs and

claim / earn Rs.62.49 Lakhs” through misuse and abuse of law.

The complainant has wilfully delayed many instalments and did not fespond
or reply for any demand notices and present amount outst \gi per
agreements is Rs.3,60,000/- which has been overdue for m an three
years and the interest for all the delayed payments has at an interest
of Rs.6,56,000/-. In each demand notice it has beengr?nunicated that if
payments are delayed by large number of custorgers it will result in delayed
completion of the project and it amounts to rI&ﬁajeure” effect on the
project and serious encugh that it renders hsible for the respondent
to perform its contractual obligations. § Thé respondent submits that the
project construction has never be tOpped except landowner obstruction

Q respondent is aware of multiple

and COVID 19 situation

repercussions it has on the jct if the construction is stopped / delayed.
The respondent further€Ngubmits that 12% of Rs.32.40 lakhs (i.e. Rs.3.89
Lakhs) that has hgen“gceived from the complainant has been remitted to

the Governmept adgbunt by way of GST which has to be claimed back as
refund fron&GST authorities in case of cancellation of sale agreement

with thelainant. This GST can be paid back to the complainant on

rec@ fund from the GST authorities.

The respondent submits that due to non-cooperation of customers and non-
payment of sale consideration as per payment schedule as specified in
agreements by the majority of flat buyers, the project has run into cost
escalation of 20% on cost of the project. This cost escalation amounting to
Rs.7.20 lakhs, to the extent of his share has to be compensated by the
complainant to the respondent. The respondent has totally utilized the

amounts received from the complainant and has additionally invested

dek
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several crores in the project to fill up the short fall and to complete the
project. At this stage if the complainant insists on refund of amount
invested by him it will not be possible as it has been invested in the
construction. The respondent further submits that amount can be refunded

after resale of the said flat and realising the amount therefrom.

The respondent submits that all the above facts were brought to thé notice
of the complainant which he conveniently ignored and with ill@in tion

of extorting huge money from the respondent through a
approached this Hon’ble Karnataka RERA by suppressini

of law he

facts.

The respondent further submits that 47 out of 70 cu ers have taken
possession of their representative flats fro ?hvspondent, and the
respondent applied for occupancy certificate B€iote B.D.A authorities in
February, 2021 and have not complete@ocedure and not issued the
occupancy certificate to the resp w” After considering all “Force
majeure” conditions mentioned gbo¥%¢, it is submitted that there is no delay
in completion of the proje Q\ the part of respondent and also the
respondent has obtained t@rtered engineers and architects certificates

for completion of the project.

in whice instalments are there buyer will not get booking amount
and inferésé«imount and also his amount would be payable after the flat is
res&en now the respondent is ready and willing to execute regular sale
deed in favour of the complainant along with possession of flat on receipt of

total payment that is due by the complainant to the respondent. Hence,

prayed to dismiss the complaint.

In support of his claim, the complainant has produced in all 21 documents
such as copies of
(i) Marketing brochure
Agreement to sale and construction agreement dated 04/09/2017
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(i The NOC dated 04/01/2018 issued by Oriental Bank of Commerce

(iv) The receipts issued by the respondent acknowledging the payment
received from the applicant.

(v)  The letter dated 08/07 /2020 of the Canara Bank

(vii The purported demand notice dated 13/07/2020 of the
respondent.

(vi) The letter dated 10/12/2020 of the respondent. \k

(viii) The legal notice of the applicant along with postal recei

(ix) The reply of the respondent to the legal notice. Q

(x}) Statement of calculation of compensatory da for loss of
opportunity.

(xi) Order sheet dated 30/03/2021, in cor%er complaint No.27 of

2021
(xii) Public notice \

(xiii) Possession notice under secti 13( of the SARFAESI Act, 2002
(xiv) Latest brochure of VenkaQ r East Project

(xv) Certificate of extensQQ he project by K-RERA wvalid upto
31/04/2021

(xvi) Completion degai ro_}ect downloaded from website of K-RERA
dated 25/0 along with photograph

(xvii) Project dei®ilg 8ownloaded from website of K-RERA

(xviii) Phc&ty?aken on the project site dated 27 /08/2022

(xix) Bieture“ef the protest dated 06/08/2022

(xx) @eo clipping of the news covered by the republic news
wnloaded from youtube.

(xxi)© Memo of calculation

Respondent has not produced any documents on his behalf.

Hearings were conducted on 22/07/2022, 12/08/2022, 29/08/2022,
16/09/2022 and 27/09/2022.

Heard both parties. Both the parties have filed rejoinder.

Dt :
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17. On the above averments, the following points would arise for my
consideration:-
1. Whether the complaint is entitled for the relief claimed?
2. What order?

18. My answer to the above points is as under:-
1. In the Affirmative.
2. As per final order for the following Q
REASONS O

19. My findings on point No. 1:- From the materials avae?on records, it is

to handover the

apparent that in spite of entering into an sale agreeme
possession of an apartment, the builder has @gpt pleted the project as
per agreement and has delayed the project."{leniCe, the builder has failed to
abide by the terms of the sale agreeme x 04/09/2017. There seems
to be no possibility of completing Q t or handing over possession in

near future. Q

20. In the judgement reported i Appeal No. 3581-3590 of 2020 at para No.
23 between M/s. Imperid\Structures Ltd., V/s. Anil Patni and another by
the Hon’ble Supre: rt-it is held that,

t—if a promoterfails to——————— to

co or is unable to give possession of an apartment duly
ed by the date specified in the agreement, the Promoter

co

ﬁi be liable, on demand, to return the amount received by him in
respect of that apartment if the allottee wishes to withdraw from the
Project. Such right of an allottee is specifically made “without
prejudice to any other remedy available to him”. The right so given to
the allottee is unqualified and if availed, the money deposited by the
allottee has to be refunded with interest at such rate as may be
prescribed. The proviso to Section 18(1) contemplates a situation

where the allottee does not intend to withdraw from the Project. In
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that case he is entitled to and must be paid interest for every month
of delay till the handing over of the possession. It is upto the allottee
to proceed either under Section 18(1) or under proviso to Section
18(1). The case of Himanshu Giri came under the latter category. The
RERA Act thus definitely provides a remedy to an allottee who

wishes to withdraw from the Project or claim return on his

investment.” l
Therefore, as per section 18(1) of the Act, the promoter is IQ return the

amount received along with interest and compensation on ’he promoter

fails to complete or provide possession of an apartmelt et§., in accordance

with sale agreement. V

From the averments of the complaint and gy of agreement between the
parties, it is obvious that the complai t hds already paid substantial sale
consideration amount. Having ac tx-le said amount and failure to keep

up promise to handover posgéssi of apartment certainly entitles the

complainant herein for refuo interest.

Moreover, in the absehge of any documents to the contrary by the
respondent side,ﬁ is no other go except to accept the claim of

complainan ich¥s corroborated with documentary evidence. Considering
all these facts,Mhis Authority concludes that the complainant is entitled for

the relieed.

Accordingly, the point raised above is answered in the Affirmative.

My findings on point No.2:- In view of the above discussion, the complaint

deserves to be allowed. Hence, we proceed to pass the following

AN
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ORDER

In exercise of the powers conferred under Section 31 of
the Real Estate (Regulation and Development) Act, 2016, the
complaint bearing No. CMP/210423/0007922 is hereby
allowed.

1. The respondent is hereby directed to refund Lho~\
amount of Rs.32,40,000/- (Rupees Thirty

Lakhs Forty Thousand Only) with intere

rate of SBI MCLR+2% from 01/08 /20@ o the
date of entire realisation.

2. The complainant is at liberty ch the said
order in accordance with %e respondent

fails to comply with the a@jo?der.

No order as to costs. Q\
N
O AL S

(H.C. KISHORE CHANDRA)
CHAIRMAN




