KARNATAKA SATE LEGAL SERVICES AUTHORITY
BEFORE THE LOK ADALAT

IN THE KARNATAKA REAL ESTATE REGULATORY AUTHORITY AT
BENGALURU

DATED: 15th DAY OF MARCH 2023

: CONCILIATORS PRESENT:

Smt. Maheshwari S Hiremath Judicial Conciliator
AND
Sri. Shivabhushan 8 B Advocate conciliator

COMPLAINT NO : CMP/220309/0009096

Between
Sri.Navneeth Bheeman and Smt. Leena Poovanna Navneeth ...Complainants
AND

Nitesh Housing Developers Private Limited,../ Respondent/s

Award

The dispute between the parties having been referred for determination
to the Lok Adalat and the parties having compromised /settled the mafter, as
per the joint memo dated: 15.03.2023 filed during the pre Lok Adalat sitting on
dated: 15.03.2023W same is accepted. The settlement entered between the
parties is voluntary and legal one,

The complaint stands disposed of as per the joint memo and joint memo
is ordered to be treated as part and partial of the award.
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On 15/03/2023, both the parties are present and filed a joint
memo stating that matter has been settled between them and
respondent is ready to refund the amount of Re.37,51,0008/-by
way of DDs bearing No0s.037402 and 037401 both dated
24.03.2023 to the complainants. Perused the same. Here in this
case judgement is passed on 16.02.2023 by allowing the claim of
complainants. Now, both the parties have come up with joint
memo stating that the matter has been amicably seitled.
Therefore, considering the interest of both the parties at this stage
it is just and proper to consider their memo for settlement.

As per the request of the complainants and respondent, this
complaint is taken-up for amicable settlement before the National
Pre Lok Adalat held on 15.03.2023.

The complainants and Advocate for respondent have filed the joint
memo stating that matter has been settled between the parties.
The settlement entered into between the parties is voluntary and
legal one. Hence, settlement is accepted.

317/3
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BEFORE LOK-ADALAT IN THE KARNATAKA REAL ESTATE
REGULATORY AUTHORITY, AT BENGALURU

COMPLAINT NO : CMP/220309/0009096
Complainants : Navneeth Bheeman and Leena Poovanna Navneeth

-Vs-
Respondent : Nitesh Housing Developers Private Limited

JOINT MEMO

The complainants and the respondent in the above complaint jointly
submit as under:

1. The complaint filed by the complainants came to be allowed on
16/02/2023, the complainants/allottees have not chosen to file theexecution
petition for the execution of the said order. The complainants and the
respondents after due deliberation have got their dispute pertaining to the
subject matter of the complaint seftled amicably before the Lok-Adalat.

2. In view of the same, they jointly request this Lok Adalat to dispose of the
complaint as amicably settled before the Lok Adalat since the complainants
have agreed to receive sum of Rs. 37,51,008/ - (Rupees Thirty seven lakhs fifty
one thousand and eight only }/- by way of 2 Demand Drafts drawn in favor
of Mr. Navneeth Bheeman for Rs. 20,72,915/- and in favour of Indiabulls
Housing Finance Ltd., for Rs. 16,78,093/- both totaling to Rs. 37,51,008/-
towards the full and final safigfaction of the execution c¢laim pending in the
above complaint.

3. The claim of the complainants in this complaint is being fully satisfied
and complainants have no further claim against respondent in this complaint.
Both parties to the proceedings have no claim whatsoever against each other
in respect of the subject matter of the above complaint. If there is any claim
by either of the parties to this complaint against the other before any forum
or Court relating to the subject matter of the above complaint, they have
agreed that the same be disposed of as settled by either party filling an
appropriate memoe in such cases.

4. Parties further request that this settlement be recorded in the National

23, ) J\b(z/p«%j

Lok-Adalat to be held on 24.06-20

Bengaluru Complainants/Allottees

Date: 15/03/2023




FoOF 3T DOH e ageéfsf NONOZFP TRHTT,
Karnataka Real Estate Regulatory Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSI Compound,
3rd Cross, Mission Road, Bengaluru-560027

PROCEEDINGS OF THE AUTHORITY BEFORE BENCH - 4
PRESENT:

SHRI. H.C. KISHORE CHANDRA, HON’BLE CHAIRMAN

COMPLAINT NO.: CMP/220309/0009096

DATED THIS 16t DAY OF FEBRUARY, 2023 A

COMPLAINANTS..... 1. NAVANEETH BHE
2. LEENA POOVANNA NAVNEETH,

201, Shree Narida tments,
Ben’s Sathya clave,

Hennur R
Bengat:\ 0043.

RESPONDENTS..... QNITESH HOUSING DEVELOPERS
PRIVATE LIMITED.

Nitesh Timesquare, 7t: Floor,
No. 8, MG Road,
?\ Bengaluru — 560001.
& Now called as,
O NHDPL PROPERTIES PRIVATE
LIMITED,
é No. 110, Level 1, Andrews Building,

M.G. Road, Bengaluru — 560001,

{Rep. by. Sri. Siddharth Suman,

Advocate)
PROJECT NAME & NITESH MELBOURNE PARK
REGISTRATION NO. PRM/KA/RERA/1251/446/
PR/170916/000224
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TOFE3T DO DFeEF JCNOZF TRTT,
Karnataka Real Estate Regulatory Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSI Compound,
3rd Cross, Mission Road, Bengaluru-560027

1. This complaint is filed under section 31 of the RERA Act against the project
“Nitesh Melbourne Park” developed by “M/s. NHDPL Properties Pvt. Ltd.,” for

the relief of refund with interest.

Brief facts of the complaint are as under:-

2. The complainants had booked a flat bearing No. E-0203 in the pr&'e%)f
respondent wherein the complainant entered into an agreeme r sale
agreement on 23/10/2017 for the total sale congi Q)n of

Rs.1,07,41,340/- (Rupees One Crore Seven Lakhs For @ housand

Three Hundred and Forty only) and paid Rs.37,24,088/- (Rupees Thirty

Seven Lakhs Twenty Four Thousand Eighty Nine only) whi€h has been paid

by the complainant to the respondent from 12/0 4 to 10/09/2019.

The project was stalled and scrapped by Nitegh. The respondent had

delayed the project and recently comm@i that they are not going

ahead with it. The respondent ha N nded the amount and kept
postponing the dates for refun Qgiving excuses for last 20 months.

Hence, this complaint.

3. After registration of the aint, in pursuance of the notice, the

respondent has app fore the Authdrity through his counsel and filed

objections. ?\
Objection&he espondent are as under:-

4. The rent has denied all the allegations made against it by the
co ant as false. It contends their name was changed to M/s. NHDPL

Propégties Pvt. Ltd., as per the order of Registrar of Companies dated
26/06/2019, Therefore, their name is changed to NHDPL South Private
Limited, as per the order of Registrar of companies dated 22/04/2020. The
Respondent is represented by its vice president — legal Sri. Gopinath K.S.

5. The complaint should be dismisséd for non-joinder of the necessary parties.

The landowners have not been parties to the complaint. Landowners have

N et :



IO 3T DOH e agew‘ DODOZFP TRTT,
Karnataka Real Estate Regulatory Authority,

# 1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, C5I Compound,
3rd Cross, Mission Road, Bengaluru-560027

received consideration towards the purchase of apartment by the

complainant.

It is submitted that as agreed in Clause ~ 7.1 of the sale agreement, if the
delay in the project has caused due to the reason of act of god / force
majeure / any unforeseen happening in such event it was agreed b§ the
complainant that respondent developer will have the right to exten. ﬂ*me
period for the delivery of the constructed flat. The agreed of the
possession of the apartment is 31st March 2021. As agreed @u e 7.5 of
the sale agreement, if the purchaser cancels / Withdrawﬁj

project, the developer is entitled to forfeit a sum equiv

total sale consideration. V

It is further submitted that, due to COV \Eandemic and shortage of

labour and storage of raw materials codstruction of the project was

ent in the
to 20% of the

delayed. The complainant is requgbti or the refund of deposit amount
without any valid reason and t% of handing over of the questioned flat
1

is not over and hence, th: ainant is stopped from cancelling the
booking of the flat at this @re causing inconvenience and irreparable

loss to the respondent.

Further, the con%_nt has not made full payment of consideration
towards th«'—&ha of apartment. The complaint should be directed to pay
full congifi®satioh towards the purchase of the apartment. Hence, prayed to
dismi mplaint.

In support of their claim, the complainants have produced in all 9
documents such as copy of Sale agreement, Allotment Letter, Home loan
sanction letter, Tripartite Agreement, Loan account statement, Email
communications between the complainant and respondent, photographs,

Payment details and memo of calculation.

e 3
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BIRFE3E OCHF DX AOROZTED TRPTT,
Karnataka Real Estate Regulatory Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSI Compound,
3rd Cross, Mission Road, Bengaluru-560027

On the other hand, the respondent has produced in all 2 documents such
as copy of Company incorporation certificate and certified true extract of the
schedule of Authority approved by the board of directors of NHDPL south
private limited (Formerly NHDPL Properties Private Limited) at their meeting
held on February 14, 2020.

finally on 12/12/2023.
Heard arguments of both sides. C)O

On the above averments, the following p01 would arise for my

consideration:-
1. Whether the complainant is entitled :*:e relief claimed?

2. What order?

My ﬁndmgs on the above points Q\er -

1. In the Affirmative.

Hearings were conducted on 29/04/2022, 27/05/2022, 01/07/QZL\d

2. As per final order owing

REASONS
My finding on p% From the materials available on records, it is
apparent thﬁ spite of entering into an sale agreement to handover the
f

POSSESSioNNg apartment, the builder has not completed the project as
per a and has delayed the project. Hence, the builder has failed to

ab e terms of the sale agreement dated 23/10/2017. There seems

to be ho possibility of completing the project or handing over possession in

near future.

In the judgement reportéd in Civil Appeal No. 3581-3590 of 2020 at para No.
23 between M/s. Imperia Structures Ltd., V/s. Anil Patni and another by
the Hon’ble Supreme court it is held that,

T o
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BOFt3E DODWT DR JODOZE TRTT,
Karnataka Real Estate Regulatory Authority,

# 1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, (5] Compound,
3rd Cross, Mission Road, Bengaluru-560027

‘In terms of Section 18 of the RERA Act, if a promoter fails to

complete or is unable to give possession of an apartment duly
completed by the date specified in the agreement, the Promoter
would be Ziable, on demand, to return the amount received by him in
respect of that apartment if the allottee wishes to withdraw from the
Project. Such right of an allottee is specifically made “wit@
prejudice to any other remedy available to him”. The right so to
the allottee is unqualified and if availed, the money deposi the
allottee has to be refunded with interest at such rate y be
prescribed. The proviso to Section 18(1) contempl@ites @ situation
where the allottee does not intend to withdraw from Project. In
that case he is entitled to and must be paid, intéxesiifor every month
of delay till the handing over of the possegsig. If'is upto the allottee
to proceed either under Section 18{f} or er proviso to Section
18(1). The case of Himanshu Giri, X er the latter category. The
RERA Act thus definitely pyduidés @ remedy to an allottee who

wishes to withdraw fro e ¥Project or claim return on his
investment.” O
Therefore, as per se 1) of the Act, the promoter is liable to return the

amount received ith interest and compensation only as the promoter
fails to compl€te orfyprovide possession of an apartment etc., in accordance
with sale eement

Fr averments of the complaint and the copy of agreement between the
parti€s, the complainants have already paid substantial sale consideration.
Having accepted the said amount and failure to keep up promise to
handover possession of apartment certainly entitles the complainants herein

for refund with interest.

Therefore, it is incumbent upon the respondent to refund the amount with

interest which is determined as under:-

Jt . B



| TRRFET DO HXees® Ao TP,
Karnataka Real Estate Regulatory Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSI Compound,
3rd Cross, Mission Road, Bengaluru-560027

INTEREST CALCULATION TILL 30/04/2017 (BEFORE RERA)

§NO| DATE |AMOUNT PAID BY CUSTOMER |NO OF DAYS| NO OF DAYS TILL |INTEREST @9%

1 |19-09-2014 400,000 954 30-04-2017 94,093

2 TOTAL(III:';"EREST 94,093

INTEREST CALCULATION FROM 01/05/2017 (AFTER RERA)

AMOUNT MCLR
DATE FROM | PAID BY NO GF NOOF [INTEREST| INTEREST, TEREST
S.NO| 01/052017 |CUSTOMER| DAYS |DAYSTILL X% X+2 @XA2 Y

1 01-05-2017 400,000 2050 11-12-2022 8.15 10.15@s on 01405-2017 | 228,027

2 24-05-2017 500,000 2027 11-12-2022 815 \ 10.15 as on 01-03-2017 | 281,836
3 29-06-2017 1,000,000 1991 11-12-2022 3 as on (1-06-2017 553,661

4 | 30062017 229,000 1990 | 11-12-20 . 10.15 as on 01-06-2017 | 126,724
5 | 10092019 | 1,595089 1188 | 11 10.35 25 0n 10-09-2019 |  537.339
6 |TOTAL 3,724,089 TOTAL INTEREST | 1,727,587
AMOUNT (12)
CALCULATION
PRINCIPLE | INTE +12+13)AS |  REFUND FROM TOTAL BALANCE
AMOUNT (A) 2022 PROMOTER ( C) AMOUNT (A+B-C])
3,724,089 821,680 0 5,545,769

If these facts, this Authority concludes that the complainants

)

21. Accordingly, the point raised above is answered in the Affirmative.

are e r the relief claimed.

22. My finding on point No.2:- In view of the above discussion, the complaints

deserves to be allowed. Hence, we proceed to pass the following

M g



TROFLIT DOHOF @ﬁcé‘ﬁ QOPOZTED TRTT,
Karnataka Real Estate Regulatory Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSI Compound,
3rd Cross, Mission Road, Bengaluru-560027

éO

ORDER

In exercise of the powers conferred under
Section 31 of the Real Estate (Regulation and
Development) Act, 2016, thelcornplaint bearing No.
CMP/220309/0009096 is hereby allowed 4

1. The respondent is directed to pay the amou’Q

Five Thousand Seven Hundred and @ Nine
Only) towards refund with interes the

complainant within 60 days fr3§Vte of this

order, calculated at 9% /09/2014 to
30/04/2017 and at £SB CLR+2% from

01/05/2017 till 11/
2. The interest due 2/12/2022 up to the date
of final paymentg#ill be calculated likewise and

paid to the ant.
3. The co aindfits are at liberty to enforce the said

order ordance with law if the respondent

fail mply with the above order.

l\&er as to costs.

(H.C. KISHORE CHANDRA)
Chairman

' K-RERA






