VO 3T ao:bvé‘azéeésf QONOZTED TRTT,
Karnataka Real Estate Regulatory Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSI Compound,
3rd Cross, Mission Road, Bengaluru-560027

PROCEEDINGS OF THE AUTHORITY BEFORE BENCH-4

Present

SHRI. H.C. KISHORE CHANDRA, HON’BLE CHAIR%

Dated 17'" February 2023

COMPLAINT No: CMP/210326 /0002

COMPLAINANT.... MITHALAL SO;A

No: 93, or, Cubbonpet
3rd C unkalpet Main Road
LURU URBAN-560 002.

r. Vishal, Authorized
Q Representative)
Q" v

RESPONDENT..... % EXD PROJECTS PRIVATE LIMITED
#9/10, Ground Floor, Prestige

; Towers, Residency Road
& Bengaluru Urban-560 025.
(BY SRI. SATHISH KUMAR, ASHWATH

% B, ADVOCATES)

JUDGEMENT

1. This complaint is filed under section 31 of RERA Act against the
project “FIVE RINGS” developed by “EXD PROJECTS PRIVATE

I
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LIMITED? for the relief of refund of amount paid to the builder along
with interest.

2. This project is registered in RERA bearing registration no.

PRM/KA/RERA/1251/308/PR/171102/002143. s

3. The promoter has developed this  project at s 09/1,
Gudighattanahalli, Sarjapura Hobli, Taluk,
Anekal,Bengaluru Urban.

4, The gist of the complaint is that the ihant herein booked
residential flat no.808 situated in & h floor, B-block in the
project “FIVE RINGS” by enteri @ an agreement to sell dated
24/9/2018. The complainant%&d an amount of Rs.11,70,252/-
(Rs. Eleven lakhs sevent)Qu nd two hundred fifty two only) out
of sale consideration ,62,468 /- (Rs. Twenty two lakhs sixty
two thousand four huhdfed sixty eight only) to the respondent. It
was agreed by ilder to hand over flat on or before December
2020 with a ?ﬁ period of 6 months. The complainant has also
entere& tr tite agreement with M/s EXD PROJECTS PRIVATE

presented by its director Vivekananda Revaiah and YES
ited on 6.12.2018. As per agreement all charges occurred

% supposed to be paid by the builder until possession. The
possession was delayed by the builder by more than a year.
Construction has not resumed back and the builder have lost all
contacts with him besides office is shut and phones are off the line.

The PRE EMI scheme was taken off by the bank before possession

and the builder has paid only one EMI. The complainant was unable
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to reach the builder from any means and the bank is pressuring him
to pay the EML The builder has not completed the project within the
stipulated timeline as per agreement of sale dated 24/9/2018. Having
lost confidence with the builder, the complainant has sougn%”the
relief of cancellation of the flat, settle loans and amouQajd ith

interest. Hence, this complaint.

5. After registration of the complaint, in pursuandg offthe notice, the
Authority during the
, 27/09/2022. But
/10/2022 but has not

whereas its counsel was prese n
contested the matter by ﬁlinz\' s and producing documents

respondent did not appear before thi
proceedings held on 19/8/2022, 16/

on its behalf etc..
6. In support of his clai gomplainan‘c has produced documents
such as (1) copy ¢f a ent of sale dated 24.9.2018 (2) copy of

tripartite agree ated 6.12.2018 (3) statement of accounts (4)

memo of calc?do

e averments, the following points would arise for my

Whether the complainant is entitled for the relief claimed?
2. What order?

8. IMy Answer to the above points are as under:-
1. In the Affirmative.

2. As per final order for the following

A
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REASONS s\
9. My Answer to point No.1:- It is the case of the complain thatyhe
has entered into an agreement of sale dated 24.9.2018 'Qpect of
unit bearing No. 808. The agreement entered i teen the
respondent and the complainant stipulates that, the r@spondent was
required to hand over the possession of the said apartment on or
before on or before December 2020 with ?&iod of 6 months. It
I

is his case that the developer has r@

project despite the complai s paid substantial sale
consideration to the respon@nce, the builder has failed to
abide by the terms of the a@m t of sale dated 24.9.2018. He has
filed this complaint se@r und of the amount on the ground that

unit bearing no.8 in project "FIVE RINGS” was booked in the

med in completing the

year 2018 and i reed by the builder to hand over the same by
December 20?« h grace period of 6 months, but still the builder

has notflandedover the unit within the stipulated timeline as agreed.

10. estration of the complaint, in pursuance of the notice, the
dent has appeared before this Authority on 28/10/2022

through its counsel and filed Vakalath. But subsequently the
respondent has failed to file statement of objections, furnishing

documents on its behalf etc.

(.(.\‘3 | /s
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11. The judgement of the Hon’ble Supreme Court of India in CIVIL APPEAL
NO(S). 3581-359 2022,Civil Appeal Diary No: 9796/2019 between M/s
Imperia Structures Limited vs. Anil Patni & others, it is held as under:

“23. In terms of Section 18 of the RERA Act, if a promoter failﬂ*
complete or is unable to give possession of an apartm ly

completed by the date specified in the agreement, t
would be liable, on demand, to return the amount
him in respect of that apartment if the allotte
withdraw from the Project. Such right of Yan gdllottee is

specifically made “without prejudice tQ any other remedy
&HW

available to him”. The right so given to the is unqualified
and if availed, the money depositex llottee has to be

refunded with interest at such r y be prescribed. The
proviso to Section 18(1) conte@ a situation where the
allottee does not intend to X Jrom the Project. In that
case he is entitled to and b&paid interest for every month
of delay till the handj of the possession. It is upto the
allottee to proceed gi under Section 18(1) or under proviso
to Section 18(1 )... he RERA Act thus definitely provides
a remedy to an dllgiee who wishes to withdraw from the
im¥eturn on his investment.

12. Therefore, a ection 18(1) of the Act, the promoter is liable to
return tife anmpunt received along with interest and compensation
only if"the, promoter fails to complete or provide possession of an

ap@-\t etc., in accordance with sale agreement.

1x33 the averments made in the complaint, it is obvious that the
complainant has paid the substantial sale consideration and is
entitled to get his amount along with interest as per the memo of
calculation submitted by the complainant. The respondent has

already refunded an amount of Rs.51,000/- to the complainant. The

Ad L
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promoter-respondent has not submitted any memo of calculation in

spite of providing sufficient opportunity.

14. Though the respondent has appeared before this Authority ﬁzgh
its counsel, subsequently it has failed to file statement of gljec
and furnishing documents in support of its defenc@ ence not

ns

contested the matter. In the absence of any re e by the
respondent and considering the claim of the co pla ant which is

corroborated with the documentary evidencg, there is no option left

to this Authority except to accept the f the complainant.
Considering all these aspects, the p % ed above is answered in
the Affirmative. C‘)

15. Therefore, it is incumbent Q he respondent to refund the amount

with interest which is ined as under:

Memo of Calc

PRINCIPLE B=I1+12+13) REFUNDFROM TOTAL BALANCE
AMOUNT ( A) N 19.8.2022 PROMOTER (C) AMOENT (A +B-C)

L 0 5,63,255 ; 51,000 16,82,507
16.%57 Answer to point no.2. In view of the above discussion, I

conclude that, this complaint deserves to be allowed. Accordingly, I

submitted by the complainant as on 19.8.2022

|

proceed to pass the following order:

Nk :
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ORDER

In exercise of the powers conferred under Section 31 of the Real
Estate (Regulation and Development) Act, 2016, the confplaint
bearing No: CMP/210326/0007840 is hereby allowed EQX

1. The Respondent is hereby directed to pay a sum q 82,507
(Rupees Sixteen lakhs eighty two thousand five hu @ seven only)
towards refund along with interest to the comgfplairtafit within 60
days from the date of this order calculated at SBI MCLR + 2% from
6.9.2018 till 19.8.2022. The interest due from 20.8.2022 up to the
date of final payment will be calculat dwse and paid to the
complainant.

2. The complainant is at liberty ce the said order in
accordance with law if the res fails to comply with the
order.

No order as to 0086

(H.C. Kishore Chandra)
Chairman
?\ K-RERA
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