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PROCEEDINGS OF THE AUTHORITY BEFORE BENCH-4

PRESIDED BY SHRI. H.C. KISHORE CHANDRA, HON’BLE CHAIRMAN

Dated 11t Day of May 2023
COMPLAINT No: CMP/200630/0005720 ~\

1/2, 78 Cross
Magadi d
B aluru Urban-560 023.

e

1. M/s Bharat & Bharath

RESPONDENT..... Q
O Properties

No: 17, 4t Floor, Shah

COMPLAINANT.... PUSHPGQ

2. B. DEEPA

Sultan Complex
Cunningham Road
&?” Bengalure Urban-560052.

M/s Bharat & Bharath

O Properties
#538, 15T Cross, 315t Main
Banagirinagar, BSK 3rd Stage
BENGALURU URBAN-560085

3. BINDU SHREE
M/s Bharat & Bharath
Properties
538, 15t Cross, 315t Main
Banagirinagar, BSK 3™ Stage
Bengaluru Urban-560085
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4. Bharat C
Partner
M/s Bharat & Bharath
Properties
#538, 1st Cross, 315t Main
Banagirinagar, BSK 31 Stage
Bengaluru Urban-560085

5. ASHU BHANDARI
M/s Bharat & B

Properties !

#266, 5TH Crt Main
RMV Exte¢hsioh

BENGALURU URBAN-560080

6. HANDARI

G
M rat & Bharath
erties
C}"G, 5TH Cross, 15t Main
V Extension
BENGALURU URBAN-560080

OQ (By Sri.C.K. Nandakumar

Advocate for R-3 R-5, R-6)
/& § JUDGEMENT
D

1. This nt is filed under section 31 of RERA Act against the
projec @L PERIDOT” developed by “M/s BHARAT & BHARATH
PR IES” for the relief of refund with interest.

2. This project is registered in RERA bearing registration no.
PRM/KA/RERA/1251/308/PR/171031/001087.

3. The promoter has developed this project at Pearl City, Muthanallur
Village, Sarjapur Road, Bengalure-560 099,

I
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4. The gist of the complaint is that the complainant herein booked
residential apartment no.505 situated in the fifth floor in the project
“PEARL PEDRIDOT” and thereafter by entering into an agreement of
sale and construction agreement both dated 19/11/2015. The
complainant has paid an amount of Rs.4,00,000 /- on 17/4/2015,

Rs.2,00,000/- on 4/12/2015, Rs.22,00,000/- on O 016,
Rs.3,00,000/- on 28/4/2016 and Rs.6,22,207/- 8.4.2017
altogether Rs.37,22,207/- to the respondent as e payment
receipts produced by the complainant whi s been duly

acknowledged by the respondent. The complginant has also borrowed
loan from Housing Loan(Rural} tow rchase of the said
apartment. The builder was to h v ¢ said apartment to the
complainant within December 20 grace period of 6 monthsi.e.
by June 2017. It is contende contrary to the assurance and the

the complainant. He has issued a legal

agreement, the project w completed and not handed over the
possession of the apartm@l

notice to the respondénts on 14.3.2019 demanding the possession of
the apartment o ﬁlternative to refund the amount with interest.
The legal nofite &een duly served on the respondent. In spite of the
receipt o &al notice, the respondent wilfully did not comply with
the d ade in the notice. The complainant has approached this
Au for the relief of direction to the respondents to refund the

amount with interest. Hence, this complaint.

5. After registration of the complaint, in pursuance of notice, the
respondent nos. 1,2,3, absented themselves from appearance before
the Authority during the proceedings held on 1/8/2022, 8/8/2022,
29/8/2022, 2/9/2022 and on 17/10/2022 whereas respondent-4,5 &
6 did appear before this Authority through their counsel and filed
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vakalatnama. Subsequently, neither the counsel for respondent-4,5 &
6 nor the respondent nos. 1,2,3 have contested the matter by filing

statement of objections and producing documents if any on their behalf.

6. In support of his claim the complainant has produced documents
such as (1) copy of agreement to sell and construction both!dated
19/11/2015 (2) proof of payments (3) Memo of calculationQ

7. On the above averments, the following points would o my

consideration:- g
1. Whether the complainant is entitled for the reli€ imed?
2. What order?

8. Findings to the above points are as unc&?s

1. In the Affirmative.
2. As per final order for the fc%

FINDINGS

9. Findings to point No.1®s the case of the complainant that he has
entered into an agreem?;t of sale and construction agreement both dated

19/11/2015 in resped of apartment bearing No. 505 of the project. The
agreement e ere%n\o between the respondent and the complainant
stipulates & the respondent was required to hand over the
possess f the said apartment within December with grace period
of ths i.e. by June, 2017 as per construction agreement dated
19/11%2015. It is his case that the developer has not completed the
project despite the complainant having paid substantial sale
consideration to the respondent. Hence, the builder has failed to abide by
the terms of the agreement of sale dated 19/11/2015 Hence, he has filed

this complaint seeking refund of the amount.

44
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10. In pursuance of notice, the respondent nos. 1,2,3, continuously remained
absent on all the dates of hearings whereas the respondent no.4 to 6 did
appear before this Authority through their counsel and filed Vakalatnama.
Thereafter, all these respondents have failed to file statement of objections,

furnishing documents if any on their behalf.

11. At this juncture, it is relevant to reproduce the judgement
Supreme Court of India in CIVIL APPEAL NO(S). 3581-359 20 vil Appeal

Diary No: 9796/2019 between M/s Imperia Structures LimftedNy S Anil Patni
& others, it is held as under:

“23. In terms of Section 18 of the RERA Act, if a promote@;ﬂ to complete or is
unable to give possession of an apartment duly co%d by the date specified

in the agreement, the Promoter would be lia demand, to return the
amount received by him in respect of that ent if the allottee wishes to

withdraw from the Project. Such right of agfa Iot is specifically made “without

prejudice to any other remedy avallabl The right so given to the allottee
is ungualified and if availed, the epos:ted by the allottee has to be
refunded with interest at such r ay be prescribed. The proviso to Section
18(1) contemplates a situation re the allottee does not intend to withdraw
from the Project. In that cas e tttled to and must be paid interest for every
month of delay till the an er of the possession. It is upto the allottee to

proceed either under,Section 18(1} or under proviso to Section 18(1)......... ...
The RERA Act thug définitely provides a remedy to an allottee who wishes to
withdraw from the t or claim return on his investment.

12. Thereféré\as per section 18(1) of the Act, the promoter is liable to
return ount received along with interest and compensation only
if t oter fails to complete or provide possession of an apartment

in acceérdance with sale agreement.

13. From the averments made in the complaint, it is cbvious that the
complainant has paid the substantial sale consideration and is entitled
to get his amount paid along with interest as per the memo of
calculation submitted by the complainant. The Promoter-respondent

has not submitted any memo of calculation.

Aah o,
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14. Though several notices were served upon the respondents, the
respondent no. 1,2,3, remained continuously absent on all the dates of
hearings except respondent no.4 to 6 who appeared before this
Authority through their counsel and filed vakalatnama. Subsequently,
all these respondents have failed to file statement of objectiots and

furnishing documents if any, in support of their defence an not

contested the matter. In the absence of any resistance by the Wspondents

and considering the claim of the complainant which is corr@borated with the
documentary evidence, there is no option left to thi§ Authority except to

accept the claim of the complainant. ConSLderlng 1 these aspects, the point
raised above is answered in the Affirmative. ?‘

15.Therefore, it is incumbent upon the regpon to refund the amount with
interest which is determined as un

Memo Calculation submu? he complamant as on 24.8.2022

PRINCIPLE INTEREST (B = REFUND FROM TOTAL BALA l.‘TCEM 4
AMOUNT (A) ASON 24._3.2’022 PROMOTER (C) AMOUNT (A+B-C)

37,22,207 24,19,00 0 61,41,212

ORDER

In exercise of the powers conferred under Section 31 of the Real Estate
(Regulation and Development) Act, 2016, the complaint bearing No:
CMP/200630/0005720 is hereby allowed as under:

b .
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1. The respondent is hereby directed to pay a sum of

Rs.61,41,212/- (Rupees Sixty one lakhs forty one
thousand two hundred twelve only) towards refund with
interest to the complainant within 60 days from the date of
this order calculated at the rate of 9% from 17/07/2015 %o
30.4.2017. Further, at the rate SBI MCLR + 2% ﬁak
1.5.2017 till the date of realization.

. The complainant is at liberty to enforce rder in

accordance with law if the respondent fail§ to gomply with
the order.

No order as to costs.

(H.C. Kishore Chandra)
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