soorél Oabex® DRebs® Dadbogers spHTT,
Karnataka Real Estate Regulatory Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSl Compound,
3rd Cross, Mission Road, Bengaluru-560027

PROCEEDINGS OF THE AUTHORITY BEFORE BENCH 6

Dated 14t SEPTEMBER, 2023

PRESIDED BY HON’BLE MEMBER SMT.NEELMANI N RAJU

COMPLAINT NO.: CMP/220725/0009806 s
COMPLAINANTS..... JAYWANT CHANDRASHEKAR P, U
& URMILA CHANDRASHEKAR,F HU

24, AARAM COOP HOUSING @
VAKOLA PIPELINE

SANTA CRUZ (EAST)
MUMBAI-400055

DISTRICT: MUMBAI CITY
STATE: MAHARA

(BY MR. A &ﬁmm,
ADVOCAC)

RESPONDENT...... URBANA INFRA DEVELOPERS
VATE LIMITED
38, ULSOOR ROAD
ANGALORE-560042.

(BY MR. DEEPAK BHASKAR &
ASSOCIATES, ADVOCATES)

v % &k ok ok %
& JUDGEMENT
1, mplaint is filed under section 31 of the RERA Act against the

oject “OZONE URBANA” developed by M/S. OZONE URBANA INFRA
DEVELOPERS PRIVATE LIMITED situated at Ozone Urbana NH-7,

Kannamangala Village, Devanahalli, Bengaluru Rural for the relief of

refund with interest.
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# 1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSI Compound,
3rd Cross, Mission Road, Bengaluru-560027

2. This project has been registered under RERA vide registration
No.PRM/KA/RERA/1250/303/PR/171019/000287 and was valid from
30/7/2017 till 31/12/2022. The Authority has extended its registration
for a further period of @ months i.e. till 30 /09/2023.

Brief facts of the complaint are as under:- s

3. The complainants submit that they had booked a flat bearin@ F-602,
6th Floor, Block F in the project of the respondent ed into
buyback/subvention scheme on 11/ 1/2017 with fegpdndent and
paid 10% down payment of the total sale considerat@ Rs.7,53,822/-
According to the buyback/subvention agreefgent the respondent was
supposed to refund the initial deposit with x/profit after two years.
The complainants submit that they x%greement of sale dated
27/12/2016, construction agree e@ 24/12/2016 and tripartite
agreement dated 28/12/2016 it for housing loan.

4. The complainants have paid an ount of Rs.58,69,275/- (Rupees Fifty
eight Lakh Sixty Nine n

sy d Two Hundred and Seventy Five only) to
@ s dates. As per agreement of sale and

construction agredment the respondent was under obligation to handover

the respondent on

possession 2018 with a grace period of six months i.e. latest
by the end ruary 2019. Though more than four years have been
lapsedi\the réspondent is reluctant to complete the construction and to

er the possession of the flat to the complainants.
5% spondent made the complainants to take housing loan from
iabulls Housing Finance Ltd. The respondent was supposed to take
care of the loan EMIs in accordance with the tripartite and buyback
agreements. However, the respondent did not honour it and legal notice

was issued by the IHFL to the complainants causing irreparable
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damages, mental pressure and harassment. The complainants also
submit that they have received the buyback amount on completion of

two years but the loan still remain in their names, which needs to be

cancelled.

. The complainants submit that on several follow ups, the respondént said
that they are in financial crunch and could not close t .Aand
executed another agreement of extension of subvention eme vide

supplemental agreement dated 10th May 2019 and p 00,000/ -.

The complainants also submit that even after thgfeXpi the term of
the extended agreement, the respondent has faile ose the loan and

also discontinued paying PEMIs to IHFL, us the complainants have

approached this Hon’ble Authority an for directions to the
respondent for cancellation of loapea ompensation. Hence, this
complaint.

. After registration of the cc@ in pursuance of the notice, the

respondent has appeafed Q before the Authority through its

counsel/representativ has submitted their statement of objections
as under: 6

. The respondé¢ ies all the allegations made against them by the
complainars?ﬁ Ise. The respondent submits that the complainants
have g@rayedy for cancellation of loan and compensation. The
cQ nts are investors and had no genuine interest in purchasing

In order to assist the complainants, they facilitated loan from
diabulls Housing Finance Limited. The respondent contends that as
per tripartite agreement entered between both the parties the
complainants have the liability to pay PEMI to the IHFL and EMI after

possession,
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9. The respondent further submits that the complainant and respondent
have entered into a Buyback agreement on 11/1/2017 which enables the
complainants to receive the equivalent sum of their own contribution as
profit after two years. The respondent submits that as there was a
significant financial hardship in the respondent’s revenue due t@ the
pandemic related restrictions, limitations in execution of co ’ﬂkm,

the respondent was constrained to execute another s emental

agreement with the complainants and extend the buybac 4

10. The respondent contends that they have cady refunded the
initial booking advance amount of Rs.7,54,@03/- along with assured
profit of Rs.6,78,494/- after deduction of 11 Rs.14,32,497/- to
the complainants. The respondent heN mitted copy of the bank

statement reflecting the above transdctio

it he complainants are liable to pay

respondent an amount to turfle of Rs.2,65,678/- as interest for the

delay in making schea ments.

12 The respendémt further submits that the reliel sought by the

L The respondent sub

complainangs,is yment of outstanding loan dues and compensation”.
The regpond€nt contends that as the complainants have opted for
cancéllation before the Hon’ble Authority, they are constrained to invoke
17 of the tripartite agreement which deals with the obligation of

e in the event of cancellation request initiated which reads as

under:

“In case of cancellation of the residential unit, as mentioned in the above
mentioned clauses of this agreement, the builder hereby agrees to refund
the total amount due to IHFL at the earliest.”
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Sy In view of the above, the respondent is liable to close the pending
disbursed loan of Rs.58,65,175/- due to IHFL. Hence, the respondent
prays that they may be allowed to settle the disbursed loan instalments
with IHFL as agreed between the parties. The respondent submits that
they have paid instalments amounting to Rs.21,21,125/- tbwards
Subvention and PEMI, proof of which has been enclosed. 4

14, The respondent contends that the complainants & titled to
receive Rs.1,49,995/- as delay interest payable to thl after the
respondent has made payments in favour of the difgeinstitution to
facilitate the closure of the loan sanctioned and thﬂ)complainants do
not have any right to receive refund amofpnt payable to the lending
institution in their favour or to their ba?yunts. The respondent

also submits that the complainants eady received 100% refund

on the own contribution with assuréd préfits.

155 The respondent sub hat” the Hon’ble Authority may please
take on record the revis OC* put forth by the respondent as shown
below:- Q
1. Customer’s owi co ution — Nil {already refunded)

2. Interest pa the customer - Rs.1,49,995/-
3. Housin ue to IHFL — Rs.58,65,175/-
4. Int s%le by the complainants for delayed payments -
RS.285,678/-
16. he respondent prays the Hon’ble Authority that they may be

d to close the loan with the bank in accordance with the tripartite
agreement ¢xecuted between the parties and refund the amount payable
to the complainants as above,

7 In support of their defence, the respondent has filed copies of

documents such as agreement of sale, construction agreement, tripartite
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agreement, Buyback agreement, supplemental agreement, bank
statements reflecting transactions made by the respondent in favour of
the complainants, delay payment schedule, proof of payment towards
subvention and PEMI made by the respondent and revised calculation
sheet as on 28/02/2023.

18. In support of their claim, the complainants haw oduced

documents such as copies of Agreement for Sal ruction

agreement, Tripartite Agreement, buyback agree plemental
agreement and Memo of calculation for refund @nterest as on

17/9/2022,

19. This case was heard on 16/11/42022{™25/1/2023, 9/3/2023,
30/5/2023, 5/7/2023 and 3 /8/202@ arguments of both sides.
20. On the above averments), kfollowing points would arise for

my consideration:-
1. Whether the complai ts are entitled for the relief claimed?

2. What order?
Al My answer to,the above points are as under:-

1. In the Affir 1

2. As per der for the following -
REASONS
22 answer to Point No.1:- It is undisputed that the respondent

gh has refunded the money initially deposited with guaranteed

roﬁts to the complainants herein has failed to close the loan account
and making payments towards PEMI] as agreed.

23. From the averments of the complaint and the copies of agreement

between the parties, it is obvious that complainants were supposed to get
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back their amount invested from the respondent under buyback
agreement and additional buyback agreement. Having accepted to
return the amount deposited with guaranteed profits, though the
respondent has refunded the deposited amount to the complainants, has

failed to pay pre-EMIs and close loan account as agreed, c tamly

entitles the complainants herein for refund of entire a Wlth
interest.
24. The Hon’ble Authority has perused the WI' missions

submitted by the respondent and the complaina greement of
sale is a key instrument which binds the parties irmtractual relation
so as to be properly enforced in accordanc@with law, and hence, it is
necessary that it shall be free from any a \{and vagueness. Here
in this case, the respondent has no %ith the terms of the said
agreement of sale and buybac greegment. Therefore, the Hon’ble
Authority has disagreed with &tentions of the respondent that the

ive refund on payments made in respect

of own contribution and.inm€rest applicable only after the respondent has

of the lending institution to facilitate the
closure of the loalysanctioned.

2 At this j e, my attention is drawn towards the decision of
Hon’ble SUQ% Court in Appeal No.6750-57/2021, M/s Newtech
Promﬁv/ The State of Uttar Pradesh it is held that:

“Seetion 18(1) of the Act spells out the consequences if the promoter

ils to complete or is unable to give possession of an apartment, plot
or building either in terms of the agreement for sale or to complete
the project by the date specified therein or on account of
discontinuance of his business as a developer either on account of

suspension or revocation of the registration under the Act or for any
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26,

another by the Hon’ble Supreme Court it is held that:

Gvestment.”

other reason, the allottee/ home buyer holds an unqualified right to
seek refund of the amount with interest at such rate as may be
prescribed in this behalf.”

In the Judgement reported in Civil Appeal No.3581-3590 of 2020

at Para No.23 between M/s Imperia Structures Ltd v/s Anil Patn! and

“In terms of section 18 of the RERA Act, if a pro

complete or is unable to give possession of an

completed by the date specified in the agre 1 e promoter
would be liable, on demand, to return the amouigt reeived by him in

respect of that apartment if the allottee wigshes to withdraw from the
cally made “without

project. Such right of an allottee
prejudice to any other remedy a N to him® The right so given

to the allottee is unqualified a

ailed, the money deposited by

the allottee has to be refufldedNuith interest at such rate as may be

prescribed. The prouy#So W@ section 18(1) contemplates a situation

where the allottee dod€ not intend to withdraw from the project. In

that case he is € d to and must be paid interest for every month
of delay till handing over of the possession. It is upto the allottee

to procecthcither under section 18(1) or under proviso to section

18(1 }.%ase of Himanshu Giri came under the later category.
&I:’E Act thus definitely provides a remedy to an allottee who
is

s to withdraw from the project or claim return on his

In case the allottee wishes to withdraw from the project the

romoter is liable without prejudice to any other remedy available, to
return the amount received by him in respect of that apartment, flat,

building as the case may be with interest at such rate as may be
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prescribed in this behalf including compensation in the manner as
provided under this Act.

28. Therefore, as per section 18(1) of the Act, the promoter is liable
to return the amount received along with interest and compensation if
the promoter fails to complete or provide possession of an apinent

etc., in accordance with sale agreement.

29, The complainants have claimed Rs.87,90,513/- { es Eighty
Seven Lakh Ninety Thousand Five Hundred and Thirty vide their
nterest. The

/02/2023 claim
that the they have already refunded 100% cVe/own contribution and
suppose to pay

profit payable to the complalnants
Rs.58,65,175/- to the THFL towards loan account.

respondent in their revised calculation sheet as

memo of calculation as on 17/9/2022 towards ref@

30. The Hon’ble Authority ha t ag ed with the claim made by the
respondent as they had fail t € loan account and also failed to
pay PEMIs though they Mad “agreed to pay PEMIs for a period of 48

months in the buybacksagréements,

31. Having regard § these aspects, this Authority concludes that
the complainantS\are entitled for refund with interest calculated vide
their memo of Galctlation as on 17/9/2022.

82 Ther 1t is incumbent upon the respondent to pay refund with

1nte&uc is determined as under:
@rln rest Calculation Till 30/04/2017 (Before RERA)
S.N

E AMOUNT NO OF NO OF DAYS INTEREST
PAID BY DAYS TiLL ‘®9%
CUSTOMER
30-12-2016 26,16,807 121 30-04-2017 78,074
2 26,16,807 TOTAL 78,074

INTEREST (11)

DAY
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Interest Calculation From 01/05/2017 {After RERA)

S.NO DATE AMOUNT NO NO OF MCLR INTEREsT INTEREST
FROM PAID BY OF DAYS TILL | INTEREST | RATE X+2% | @X+2%
01/05/2017 | CUSTOMER | DAYS X%
1| 01-05-2017 26,16,807 | 1965 | 17-09-2022 8.15 | 10.15ason | 14,29,905
01-05-2017

2 | 03-01-2018 11,35,105 | 1718 | 17-09-2022 8.1 |10.1as0n 7,849,619

3| 31-01-2018 7,54,003 | 1690 | 17-09-2022 8.1 | 10. 3,52,604
4| 31-08-2018 11,31,004 | 1478 | 17-09-2022 8.45% 10.45 as on 4,78,588
8-2018
5| 30-09-2020 2,32,356 717 | 17-09-2022 \)’ 9.3 as on 42,448
10-09-2020
6 | TOTAL 58,69,275 TOTAL 28,43,164
AMOUNT INTEREST
(12)
Memo Cafeulafion
PRINCIPLE INTEREST E TOTAL BALANCE
AMOUNT ( | (B=11+i2)ASON § AMOUNT (A +B-C
A) 17-09-202 )
58,69,275 29,21, 87,90,513
33. Accordingly p alged above is answered in the Affirmative.

34. My ana&o int No. 2:- In view of the above discussion, I proceed to
w

pass the 119g order:-

ORDER
n exercise of the powers conferred under Section 31 of the
Real Estate (Regulation and Development) Act, 2016, the
complaint bearing No.CMP/220725/0009806 is hereby
allowed.
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The respondent is directed to pay the amount of
Rs.87,90,513/- (Rupees Eighty Seven Lakh Ninety
Thousand Five Hundred and Thirteen only) towards
refund with interest calculated at 9% from 30/12/2016 till

30/04/2017 and MCLR + 2% from 01/05/2017 till
17/09/2022 to the complainants within 60 days from t

date of this order.

The interest due from 18/09/2022 up to the da
payment will be calculated likewise and €a1d & the

complainants.

The complainants are at liberty to initi aetidn for recovery
in accordance with law if the respgndént fails to pay the
amount as per the order of this @rl .

No order as to the cosis.
ni N Raju‘)/
efhber, K-RERA

v
O&

11






