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PROCEEDINGS OF THE AUTHORITY BEFORE BENCH 6
Dated 08" NOVEMBER, 2023
PRESIDED BY HON’BLE MEMBER SMT.NEELMANI N RAJU
COMPLAINT NO.: CMP/221102/0010164

COMPLAINANT..... RAJESHWARI SHEKARAYYA
HASANABADIMATH
NO.118, SRINIDHI
4T™H CROSS, M KRISHNAPPA LAYOUT
HOSAKEREHALLI, BSK III STAGE
'BANGALORE-560085.

(BY MR. AKASH R BANTIA,
ADVOCATE)

. :
RESPONDENT...... OZONE URBANA I \ OPERS

PRIVATE LIMIT
NO.38, ULSO
BANGALO

(BY M EEPAEK BHASKAR &
ASSOC S5, ADVOCATES)

*

u ENT
1. This complaint is filed tion 31 of the RERA Act against the project
“OZONE URBANA” d ed¥y M/S. OZONE URBANA INFRA DEVELOPERS

PRIVATE LIMIT

Devanahalli,

sit@@ited at Ozone Urbana NH-7, Kannamangala Village,

e luru ral for the reliel of refund with interest.

2. This has been registered under RERA vide registration
No. PR A/1250/303/PR/17]019/000287 and was valid from
30 ill 31/12/2022. The Authority has extended its registration for a
furtheMperiod of 9 months i.e. till 30/09/2023.

1

RS



voer s Oobe® Debs® Dodbogrs spHFT,
Karnataka Real Estate Regulatory Authority,

#1/14, 2nd Floor, Silver Jubilec Block, Unity Building Backside, CSI Compound,
re kSl el R B i T

Brief facts of the complaint are as under:-

3. The complainant submits that she had purchased a flat bearing No.A-804,
8th Floor, Block-A in the project of the respondent on 14/10/2015 and entered
into Tripartite Subvention Scheme of 10:80:10 i.e. 10% down payment to be
made by the complainant, 80% to be funded by the bank and 10% to be paid
by the complainant at the time of registration and handover of the flat. The
complainant submits that she had entered into agreement of sale

construction agreement on 19/10/2015 and has paid an amountfof
Rs.91,99,719/- (Rupees Ninety One Lakh Ninety Nine Thousand Seven

Hundred and Nineteen only) to the respondent on varicus,_dat he

complainant submits that the respondent was supposed to handoy
the end of December 2017 with a grace period of six mo »~
June 2018.

at by
the end of

4. The complainant submits that the terms of thefSubvention, laid-out that the

respondent will bear the PEMI costs till hand@vem@f the flat and registration,

Ozone group paid PEMI till July 2019, omplainant submits that the
respendent stopped paying PEMIs asged on the burden to the
complainant and has violated the te the subvention scheme. The

complainant also submits that thefg is a huge delay in handing over the flat by

the respondent. The comp so submits that the bank and the
respondent have colluded e without proper diligence loan amount was
disbursed to the regvonde@it.  The complainant further submits that the
respondent has réCeMgd the money though the work has not been completed

covering lean from the complainant., The complainant

is complied with the terms of the agreement. Thus, the
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the respondent to refund the entire amount with interest. Hence, this

complaint.

S. After registration of the complaint, in pursuance of the notice, the
respondent  has  appeared  before the  Authority  through  its
counsel/representative and has submitted their statement of objections

under:

6. The respondent denies the entire allegations made against themd in t
complaint by the complainant as false. The respondent submits t e
complainant has prayed for refund of the amount paid by hi In order to
assist the complainant, they facilitated loan from HDFC. ‘N

N pondent
contends that as per tripartite agreement entered betwec& the parties the
an

complainant has the lability to pay PEMI to ) d EMI after

possession, \

7. The respondent contends that as the cord@laigant has apted for full refund
with interest before the Hon’ble Auth ty, 1 are constrained to invoke
Clause 17 of the tripartite agreementawhi®l deals with the obligation of parties

@@‘ d which reads as under:

conditionally and irrevocable subrogates its
ayable by the seller to the borrower in the
ent for sale of undivided share and the
ur of HDFC.”

in the event of cancellation request

“Borrower agrees that it
right to receive any
event of cancellation
agreement to bu

8. The responde ontenids that as the complainant has opted for cancellation

before the Hor®bleNguthority, they are constrained to invoke Clause 16 of the

tripartite ent which deals with the obligation of parties in the event of

cancellatio st initiated which reads as under:

event of occurrence of defoult under the loan agreement
ing the liability period, which would result in the cancellation
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of allotment as a consequence there of for any reason whatsoever

if the allotment is cancelled, any amount payable to the barrower

on account of such cancellation shall be directly paid to HDFC.”
9. In view of the above, the respondent prays thai the refund of money to the
complainant may be himited to own contribution made by the complainant as

agreed and that the respondent may be allowed to close the loan.

10. The respondent further submits that the complainant has to pay interest
the tune of Rs.1,19,467/- for delay in making scheduled payments tof the
respondent. The respondent prays that the Hon’ble Authority may be plea

fo direct the respondent to refund Rs.13,14,589/- ie. the own Won
t

made by the complainant and dispose the complaint in acco he

tripartite agreement executed between the parties.

11. The respondent submits that the Hon’ble Authority ma¥ please take on
record the MOC put forth by the respondent as shéwne

1. Customer’s own contribution including Mfcrest — Rs.13,14,589/-

(Own contribution Rs.8,27,144 + 1 6,912 interest payable
- Rs.1,19,467 delay interest Ble By the complainant due
to non-adherence of payment

2. Housing Loan due to HDRC — Rs.63,04,990/-

3. Interest payable byt omplainant for delayed payments -
Rs.1,19,467/-

4. Subventio PEMI paid by Ozone to Bank — Rs.10,81,185/-
Hence, Pravg the Hon’ble Authority to allow the relief sought as above,

12. The con

filed by

nant in her rejoinder to the objections and calculation sheet
dent contends that the respondent was supposed to
hand flat by December 2017 with a grace period of six months ie.

latest byWlune 2018, but has not handed over the flat even after more than five
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vears and also failed to pay PEMIs to the Bank as per terms of the subvention
scheme. The complainant submits that even the respondent has failed to
provide amenities as assured and hence, she is seeking full refund with

interest.

13. The complainant submits that the respondent’s contention that th
tripartite agreement was executed due to financial constraints which is
true and contends that the respondent has selectively used certain cl s
the agreement to their advantage. The complainant submits that hét CIB
score has been severcly affected due to non-payment of PEMIs by the
respondent. As regards the delay interest claimed by the resp entpon the
ground that the complainant has delayed in making sched ents, the

complainant contends that there has been no delay from T8 sifle.

component of loan disbursed by HDFC, whicktheWshould have considered in

14, The complainant submits that the respondeng has not gonsidered the PEMI
N

their calculation sheel, as the respondentgwa pposed to pay PEMI until the

date of handover of the unit, the burd s

who are paying PEMIs to HDFC.

consideration the amount paid b
Authority to issue direction toMhe respondent to refund the entire amount with

interest.

15. In support of thei ge, the respondent has filed copies of documents

such as agreemgfit of salg, construction agreement, tripartite agreement, delay
payment schedu with demand notes and calculation sheet as on

28/02/2

16, In s fher claim, the complainant has produced documents such as
copiey o reement for Sale, Construction agreement, Tripartite Agreement,
5

LD



goeer 833 Bodesf aageéae &‘Jcrbogm SpHTET,
Karnataka Real Estate Regulatory Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Building Backside, CSI Compound,
3rd Cross, Mission Road, Bengaluru-560027

payment receipts, statement of account from HDFC regarding disbursement of
housing loan to the respondent, statement of account issued by ICICI Bank
regarding payment of PEMIs by the complainant, email correspondence with
the respondent and Memo of calculation for refund with interest as on
04/06/2023.

17. This case was heard on 21/2/2023, 09/03/2023, 30/05/2023,
05/07/2023, 3/8/2023, 5/9/2023, 14/9/2023 and 31/10/2023. H

arguments of both sides.

consideration:-

1. Whether the complainant is entitled for the reli \ d?
2. What order?

19. My answer to the above points are as undexf” \

18, On the above averments, the following points would arwmy

1. In the Affirmative,.
2. As per final order for the foll

ONS

20. My answer to Point om the materials placed on record, it is
apparent that inspite of rin@yinto an agreement to handover the flat to the
complainant by December ith & grace period of six months i.e. latest by
the end of June 2 ang reéeeiving substantial sale consideration amount, the

respondent hagfailed Y@ abide by the terms of the agreement and not handed

over the possge

PEMIs to t

f the flat till today. The respondent has also failed to pay



sooréle Badess Y&’ Doboges sRHTIC,
Karnataka Real Estate Regulatory Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Buitding Backside, CSI Compound,
3rd Cross, Mission Road, Bengaluru-560027

21. From the averments of the complaint and the copies of the agreement
between the parties, it is obvious that complainant was supposed to get the
possession of the flat by December 2017 with a grace period of six months i.e.
by June 2018. Having accepted substantial sale consideration, the respondent
has failed to handover the flat to the complainant and has not paid pre-EMIs to
the Bank as agreed, certainly entitles the complainant herein for refund

entire amount with interest.

22, The Hon’ble Authority has perused the written submissions submitted

the respondent and the complainant and has disagreed with the contentions of
Vyments

the respondent that the complainant is entitled to receive refun
made in respect of own contribution and interest applica after the
respondent has made payments in favour of the lendime inStitition to facilitate

the closure of the loan sanctioned. The agreement &f saie¥is a key instrument

which binds the parties in a contractual relatj e properly enforced

in accordance with law, and hence it is ry that it shall be from any

ambiguity and vagueness. Here in thi e respondent has not given

possession of the said flat to the com t as agreed and have not complied

o)

f of evidence in the form of statement

with the terms of the said agreeme

23. The complainant has sulanitie

of accounts issued by HDEE ving paid PEMIs to the HDFC,

24. The complainan submitted proof of evidence in the form of

statement of accglints iSsued by HDFC pertaining to dishursement of loan to

the responde statement of accounts issued by ICICI Bank for having
paid PEM HIC.

245, cture, my attention is drawn towards the decision of Hon'ble
Su rt in Appeal No.6750-57/2021, M/s Newtech Promoters v/s The

State ofUttar Pradesh it is held that:

e (Lo
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“Section 18(1} of the Act spells out the conseguences if the promoter
fails to complete or is unable lo give possession of an apartment, plot
or building either in terms of the agreement for sale or to complete
the project by the date specified therein or on account of
discontinuance of his business as a developer either on account of
suspension or revocation of the registration under the Act or for any
other reason, the allottee/ home buyer holds an unqualified right to
seek refund of the amount with interest at such rate as may be
prescribed in this behalf”

26. In the Judgement reported in Civil Appeal No.3581-3590 of 2020 at
No.23 between M/s Imperia Structures Ltd v/s Anil Patni and another byithe
Hon’ble Supreme Court it is held that:

“In terms of section 18 of the RERA Act, if a p te s to
complete or is unable fo give possession of gqn t duly
completed by the date specified in the agree t, the promoter
would be liable, on demand, to return the a d by him in
respect of that apartment if the allptiee wis ithdraw from the
project.  Such right of an allottee is & ; made “without
prejudice to any other remedy availaple to Wign™. The right so given
to the alloltee is unqualified and if

lgd, the money deposited by
the allottee has to be refunded

infgrest at such rate as may be
prescribed.  The proviso to segiogl18(1 contemplates a situation
where the allottee does not gnie

o withdraw from the project. In
that case he is entitled to st Be paid interest for every month
of delay till the handing o e possession. It is upto the allottee

to proceed either u oft 18(1) or under proviso to section
18(1). The case of nshu Giri came under the later category.
The RERA Act th Iy provides a remedy to an allotiee who
wishes to wgithdr from the project or claim return on his
investment.”

27. In case the glottee Wishes to withdraw from the project the promoter

amount rec him in respect of that apartment, flat, building as the
case may riterest at such rate as may be prescribed in this behalf

inclu ensation in the manner as provided under this Act.
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28, Therefore, as per section 18(1) of the Act, the promoter is liable to
return the amount received along with interest and compensation if the
promoter fails to complete or provide possession of an apartment etc., in

accordance with sale agreement,

29. The complainant has claimed Rs.1,47,37,307/- (Rupees One Crore For
Seven Lakh Thirty Seven Thousand Three Hundred and Seven only) vide
memea of calculation as on 04/06/2023 towards refund with interesf, T
respondent in  their calculation sheet as on 28/02/2023 submitted
5/7/2023 claim that the refund amount with interest payable to the
complainant is Rs.13,14,589/- after deducting the interest pa%ablgby the
complainant for the delayed payments. The Hon’ble Autho not agreed

with the claim made by the respondent.

30. Having regard to all these aspects, this éu itvFeoncludes that the
complainant is entitled for refund with intef€st caleulated vide her memo of

calculation as on 04/06/2023.

31. Therefore, it is incumbent upo spondent to pay refund with interest
which is determined as under:

g _017_(_Befclre RERA)_

5.NO | 1 % OOF | NOOFDAYS | INTEREST |
Ys TILL @9%

i ' 685 |  30/04/2017 | 16,890

2l 1R0000 | 563  30/04/2017 | 13,882

3 527,44 | 561 30/04/2017 | 72,919

4 1,00,000 539 |  30/04/2017 ‘ 13,290

5 r 4,54,905 | __5173 © 30/04/2017 | 57,991 |

6 | 20,34,287 517 30/04/2017  2,59,329 |

01 2,09,986 451‘ 30/04/2017 | 23,662

8%, 25/01/2016 | 10,30,730| 457 30/04/2017 | 1,16,147
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9  27/05/2016 | 1,765,762 338 30/04/2017 14,731
10 27/05/2016 10,6395 338 30/04/2017 88,672
11 25/08/2016  1,00,916 248 30/04/2017 | 6,171
12 25/08/2016 7,26,228 248 30/0a/2017 44,409
13| 21/10/2016 3,68,606 191 30/04/2017 17,359
" 1a] 21/10/2016 44,966 | 191 ]  30/04/2017 2,117
15 70,38,484 = 9" TOTAL 7,47,569
| | INTEREST{11) |
Interest Calculation From 01/05/2017 (After RERA)
SNO[ DATE | AMOUNT | NO | NOOF | MCLR | INTEREST | INTER
| FROM PAIDBY | OF | DAYSTILL | INTEREST | RATE X+2%.| @X+2%
| 01/05/2017 | CUSTOMER | DAYS | X%
[_ 1!01/05/2017‘70,38,484 2225 | 04/06/2023 8.15 | 10.15 a ,941
' | , 01-05-2
' 2 26/08/2019 53,041 | 1378 | 04/06/2023 8.45 | 10.45%s o 20,925
3 21/09/2019 52,941 | 1352 | 04/06/2023 354 10.35@8s0n | 20,296
! -2019
a | 28/10/2019 | 52,376 | 1315 | 04/06/2023 | 25W10.25 as on 1_9,3414
e Hls e o __j*._ AP UL B S ,10-10-2019 | Ll
5| 14/11/2019 52,030 = 1298 | 04/06/2 .2 10.2 as on 18,872
. B gl T . | 108-12-2019 sl
6 16/12/2019 52,010 | 1266 04 8.2 10.2ason 18,400 |
| l 1 [ 10-12-2019
7 13/01/2020 51,368 | 1238 04 8.2 1D2ason | 17,771
k P : | 10-01-2020 |
| 8 06/02/2020 51,488 06/2023 8.2 | 10.2 as on 17,467
| 10-01-2020
| 9] 04/03/2020 04/06/2023 8.15 | 10.15 as on 16,868
SR - 10-02-2020
10 | 27/04/2020 04/06/2023 | 7.7 | 9.7ason 15,536
' e 10-04-2020
1109 | 04/06/2023 | 7.55  9.55ason 14,939
i 10-05-2020
1074 | 04/06/2023 | 7.3 [9.3ason 14,089
B e 10-06-2020
1040 | 04/06/2023 7.3 [ 9.3ason 13,409
1" | 10-07-2020 | |
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14 31/08/2020 50,677 | 1007 | 04/06/2023 7.3 9.3ason 13,002 |
’ 1 ~ |10-08-2020 |
15 08/10/2020 | 1,00,259 969 | 04/06/2023 7.3 | 9.3ason 24,753
i DO, _ ] 1 L 10-09-2020 |
16 12/11/2020 42,830 | 934 | 04/06/2023 7.3 9.3ason 10,192
[ i 10-11-2020 |
17 |10/12/2020 | 49,300 | 906 | 04/06/2023 7.3 | 9.3 ason 11,380
j__ = = B = R 10-12-2020
18 | 13/01/2021 = 48,656 | 872 | 04/06/2023 7.3 [93ason 10,8
| [ 1 . 10012021
19 28/01/2021 48,138 857 04/06/2023 7.3 9.3 ason
SN, S [ | _ 10012021 |
20 20/03/2021 48,138 | 806 | 04/06/2023
21 20/04/2021 48,138 775 | 04/06/2023
22 | 10/05/2021 50,000 | 755 | 04/06/2023
23+20/05/2021! 48,138 | 745 | 04/06/2023 |
24 21/06/2021 47,879 9.3 as on
| v 15062021 |
25 ‘ 20/07/2021 47,379 7.3 93as0n
) I . | 15-07-2021 |
26 | 20/08/2021 47,879 7.3 | 9.3ason 7,966
| 15-08-2021 ,
27 | 20/09/2021 | 47,879 | 622 023 73 |93ason 7,587 |
S R P | 15-09-2021
28 | 20/10/2021 47,8 04/06/2023 7.3 | 9.3 ason 7,221
. |1510-2021 B
29 20/11/2021 | 1| 04/06/2023 7.3 | 9.3ason 6,843 |
: i 15-11-2021 | B
531 | 04/06/2023 | 7.3.193ason 6,477
1 — . | 15-12-2021 |
500 | 04/06/2023 | 7.3 | 9.3 ason 6,099
- | 15-01-2022
468 | 04/06/2023 7.3 [ 9.3 as on 5,709
1 — 15022022
440 ' 04/06/2023 7.3 9.3ason 5,367
| | 15-03-2022 | ]
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| 34 20/04/2022 47,879 | 410 | 04/06/2023 | 7.4 | 9.4 as on 5,055
| = 15-04-2022
35 | 20/05/2022 47,879 | 380 | 04/06/2023 7.5 | 9.5as on 4,735
| 15-05-2022
36 ' 20/06/2022 | 49,950 | 349 | 04/06/2023 7.7 | 9.7ason 4,632
i | | 15-06-2022
37 | 20/07/2022° 49,950 | 319 | 04/06/2023 7.8 | 9.8 as on 4,278
4 e | Sy i e T i {_1_5:0_7-_2922__ » '
38  20/08/2022 49,950 | 288 | 04/06/2023 8 10.0ason 3,941 |
foosden = = . S liye iy | 15-08-2022 »~”~
39 | 20/09/2022 55,126 | 257 | 04/06/2023 8| 10.0ason 21|
: T _ | 45-00-2022 |
40 ' 20/10/2022 | 55,126 | 227 | 04/06/2023 8.25 10.25ason 3,514
— N : 15-10-2022
T a1 26/11/2022 | 55,346 | 190 | 04/06/2023 | 8.35 | 10.35 3 1981
S ‘ S R |51
|42 20/12/2022 57,714 | 166 | 04/06/2023 8.6 | 10.68s0 2,782
o | _ . LRV -12-
[ 43 | 20/01/2023 | 57,714 | 135 | 04/06/2023 8.64 10.6 a8 on 2,262
L | | 023
. 44 TOTAL ‘ 91,99,719 OTAL 47,90,019
AMOUNT | INTEREST
el G e TR (2] -
| Memo Calculation
"PRINCIPLE | INTEREST REFUND FROM AL BALANCE
AMOUNT | {B=I1+I2) UNT{A+B-C) i
(A) AS ON
— 04-06-2023 ol
91,99,719 | 55,37,588 1,47,37,307 |

32, Accordingly

nigaised above is answered in the Affirmative,

12 R\/\/S
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33, My answer to Peint No. 2:- In view of the above discussion, | proceed to

pass the following order:-

ORDER
In exercise of the powers conferred under Section 31 of the
Real Estate {Regulation and Development] Act, 2016, the
complaint bearing No.CMP/221102/0010164 is hereby

allowed.

Respondent is directed to pay the amount of
Rs.1,47,37,307/- (Rupees One Crore Forty Seven Lakh
Thirty Seven Thousand Three Hundred and Seven ¢

towards refund with interest calculated at

15/06/2015 to 30/04/2017 and MCL

01/05/2017 till 04/06/2023 to the comylain thin 60

days from the date of this order. \

The interest due from 05/06/2 to the date of final
1 j

payment will be calculate s@ and paid to the

complainant.

The complainant is at libe nitiate action for recovery in
accordance with lawWif the respondent fails to pay the

amount as per th cr of this Authority.

No ordepas tothe costs,

CRPON

(Neelmani N R{fu)
Member, K-RERA
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