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We entered into an agreement for purchase and construction of
apartment number TO402D in Pashmina Waterfront Phase [
Sfrom Lily Realty Private Limited on 22nd June, 2015 and paid
a lotal amount of Rs.94,78,637/- from own resources and q
housing loan from M/s HDFC Ltd. The copies of agreement for




sale and construction agreement are attached. The builder
promised to complete construction of the project and deliver by
30th June, 2016 with a grace period of 6 months. However, the
project has not been completed till date=\Since the project is
very delayed, and multiple deadlines®gbe been missed by the
developer, this property is no longfr 8use to us. We wish to
cancel the sale and construction agreement. We would like full
refund of the amount with intelest) We are requesting for the
refund of our total investment of Rs.94,78,637/- and interest
on the said amount as apglicOble.

Relief Sought from RERA: Kefund of paid amount with
applicable interest.
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Unconscionable prouisichs surely have to be tamed down, but
there may be soiieNuStification for differential penalties to be
paid by buyerg afd sellers of real estate in the event of their
respective dajdilts because of very different sets of challenge
faced by tHem.

The deuelgpers Real Estate have to take various risks. They
havgtg Snvest upfront large amount of their own money before
gommencing a project. They have to obtain numerous
Cigarances from the State Government agencies including
Licensing Authorities, infrastructure entities, environment
clearances and compliance with the myriads laws. They have
to repeatedly face state agencies for obtaining approvals and
clearances of their plans etc. In addition, they also have to face
the risk of down trend in the market which may affect sale of
the unsold assets. Additional risk is faced ink the form of
default in making payments by the buyers especially when
market is slow. Even if a small percentage of buyers default in
making timely payments the cash flow of entire project could
come to a grinding halt.

At this juncture I would also add that there is difference
between buying of ready to move in property, like buying goods
of the shelf: and becoming part of and under development real
estate project. In the later a buyer hopes to get the property at
a relatively lower rates and to gain by way of appreciation in
the value of the property when completed. Along with the hope
of gain he also accepts risks like delays on account of variety
of eventualities including of the nature mentioned in foregoing
baragraphs. The cost involved in the hope for gain, and the risk
like delays in completion, are deemed to be incorporated in the
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agreement by way of differential liabilities of both the parties in
the event of their respective defaults.

The buyer has the option to put in his m¢ ney in a bank and

earn interest on it and buy ready to me0d in property whenever

needed. In this situation the cost of, property may be higher bit

there is no risk involved. In the tecind situation when the
buyers becomes a part of an ubdes development project some

amount of risk like delay in coipletion of the projects in

involved. These decisions, are, pure discretion of the buyer to

suit his convenience.
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION
Civil Appeal No. 12238/2018,
Pioneer Urban Land & Infrastructure Ltd.
V/s
Govindan Raghavan

which reads as under:

Para 6.1:In the present case admittedly, the appellant builder
obtained the occupancy certificate almost two years after the date
stipulated in the apartment buyer’s agreement. As a
consequence, there was failure to handover possession of the flat
to the respondent flat purchaser within a reasonable period. The
occupancy certificate was obtained after a delay of more than 2

S
6

.l
0




13.

years on 28/08/2018 during the pendency of the proceedings
before the National Commission. In LDA v. M.K.Gupta, this court
held that when a person hires the sergices of a builder, or a
contractor, for the construction of a hoySe'or a flat, and the same
is for consideration, it is a “service” €s defined by Section 2(1)(o)
of the Consumer Protection Act, O The inordinate delay in
handing over possession of thesfids elearly amounts to deficiency
of service.

In Fortune Infrastructure v.\Trevor D’Lima, this court held that a
person cannot be made 9/tait indefinitely for possession of the
flat allotted to him, gfidNs entitled to seek refund of the amount
paid by him, alongwith/the compensation.
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It is pertinent to submit that the project is being developed on the
land which abuts a lake. By order dated 07/05/2015 and
04/05/2016, the National Green Tribunal directed that the
buffer zone in respect of lakes should be extended to 75 meters
from the existing buffer zone of 30 meters. Due to the said order
passed by the National Green Tribunal, the project of the
developer came to be affected by the said order. Since Bruhat
Bengaluru Mahanagara Palike (BBMP) issued a circular to the
effect that building that fell under extended buffer zone could not
be granted occupancy certificate, in view of the aforesaid order
passed by the NGT, Inspite of having applied for the grant of OC,
the grant of OC by the BBMP was delayed. However, the
developer has obtained the OC on 29.06.201 9copy of occupancy
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certificate is produced here with as Document No. 13 is produced
herewith for the kind perusal of this Hon’ble authority. The
developer herein also filed a civil appedl before the Hon’ble
Supreme Court of India in Civil AppealiVp. 2246/2018. The said
appeal along with the other appesis of similar nature were
disposed by the Hon’ble Supreme\Court vide judgment dated
05.03.2019, setting aside the\ orler of the National Green
Tribunal extending the buffer zones. During the period from
passing of the order by NdligaMl green tribunal on 04.05.201 Oup
to the date of passing pf the judgment by Hon’ble Supreme Court
of India on 05.03.20] %, there was uncertainty regarding grant of
occupancy certifi€gte, Vdespite major development work being
completed prick o the order dated 04.05.2016. Due to said
uncertainty the\developer herein had invest all energy money in
Jollowingwup with the appeal pending before the Supreme Court,
since the vat-come would have a bearing on the viability of the
projectatself this uncertainty also need to the development work
boing slowed down. The order passed by national green tribunal
was directly affecting the project of the developer and this acted
&S the force majeure event which was well within the knowledge
of the complainant herein. Copy of the Jjudgement passed by
Hon’ble Supreme Court of India dated 05.03.2019 herewith a
Document No. R14 for the kind perusal of this Hon’ble Authority.
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Haryana Real Estate Regulatory Authority in CMP No.
326/2018 dated 27/11/2018 Mr. Ashok Jaipuria v. M/S
Ireo private limited:

Keeping in view the present stdfus of the project and
intervening circumstances, awar: iing ‘of refund of the paid
amount to the complainant with the'termination of agreement
dated 26.10.2012 at this belated stage would not serve the
ends of justice and this ynd glso hamper the very purpose of
completion of project n§/ Thterest of existing allottees who
wishes to continue with ¢he project.

As such compiginaht is entitled for delayed possession
charges @ 1088% p.a. as per the provisions of section 18(1) of
the Real Lstaté (Regulation & Development) Act, 2016 till
actual hqndifig over the offer of possession failing which the
complawatnit is entitled to withdraw from the project.

Karyana Real Estate Regulatory Authority, Gurugram,
Complaint No. 743/2018 Puneet Dhar & Billa Dhar v,
M/s Supertech Ltd.

The complainants are demanding refund of the entire amount
paid till date but keeping in view the current status of the
project and the revised date as per the RERA registration
certificate, giving refund at this time will hamper the interest of
other allottees in the project. So, the complainants are not
allowed to get refund and they will get interest for delay @
10.75% p.a. from the due date of possession till the possession
is actually delivered.




Haryana Real Estate Regulatory Authority, Gurugram,
Complaint No. 63/2018 Pramod Kumar Agarwal v.
S.S. Group Puvt. Ltd.,

However, keeping in view the presentSstutus of the project and
intervening circumstances, the autlorify®is of the view that in
case refund is allowed in the pr¢senit=Complaint at this stage of
the project, it will adversely affeet’the rights of other allottees
who wish to continue  withr the project. However, the
complainant will be entitled 16 a prescribed rate of interest till
the date of handing ober pf possession.

Haryana Reai Bsvate Regulatory Authority, Gurugram in
Complaint(Noy 145/2018 Smt. Pushpa Gupta v. M/s. VSR
Infratech Pvt/ Ltd.,

Thusgsthe, authority, exercising powers vested in it under
Section 37 of the Haryana Real (Regulation & Development)
AcCs, 2016 hereby issue directions to the respondent to
promoter is directed to pay interest at the prescribed rate of
10.75% per annum for every month of delay. Promoter is
allowed to adjust amount if due against the allottee and shall
be allowed to charge interest at the same rate of 10.75%.
Calculation sheet be shared with the allottee within 7 days.
Allottee has alleged that necessary information was not
" shared by the respondent; accordingly promoter is directed to
share necessary information with the allottee concerning the
unit allotted to her so that she may not be kept in dark.
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Haryana Real Estate Regulatory Authority, Panchakula
in Complaint No. PKL451/2018, Manoj Suneja v. TDI
Infrastructure Put. Ltd,

Keeping in view the conduct of the regpondents, they will not
be entitled to the benefit as ordfred by the undersigned in
Complaint Case No. 49 of 2¢18+ Parkash Chand Arohi Vs
Pivotal Infrastructure Put. Ltd.

The request of the complyimalit for refund of money cannot be
accepted for the reagonNRat the respondents have developed
the colony and haye dhthined a part competition certificate and
have offered tHe/possession to the complaints. When the
possession is\gffered, the complainant cannot be allowed
refund but (hey shall be entitled to compensation for the period
of delay:

Mqharashtra Real Estate Regulatory Authority Mumbai
n CMP No.CC006000000044441
NarayananVenkitraman, CMPNo.CC0O06 000000055616
Netra Venkateshwaran, CMP No. CC006000000055814
Rajkumar K Sharma v. the Bombay Dyeing and
Manufacturing company Limited.

Therefore, they prayed that the Respondent be directed to
refund the entire amount paid along with interest and
compensation as per the provisions of Section 12 of the Real
Estate (Regulation and Development) Act, 2016 (herein after
referred to as the said Act).

The learned counsel for the Respondent submitted that the
development work of the registered project is at an advanced
stage and they are committed to complete the project in
accordance with the sanctioned plans and approvals which
have been disclosed at the time of registering with MAHA
RERA and also as per the revised timeline given at the time of
registration. &
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Keeping in mind the larger interest of approximately 520
allottees of the said project, allowing bulk withdrawal from the
MAHA RERA registered project to so many complaints at this
stage would mean jeopardizing the prgject completion. Money
for the refund will have to be takes Nut from the separate
account, which is meant specificaliy for the completion of the
project and would eventually slow)down the progress of the
project work especially at asstage where the project is nearing
completion with more thdtty89% of the super structure work
completed.

Therefore the proui$ions of Section 12 of the said Act cannot be
retrospectively Applied to transactions that transpired before
the said Actreqling into force. Further, the Complainants have
failed to show that they have sustained any loss or damage by
reasonegtign alleged incorrect, false statement made by the
Respndent and therefore Section 12 of the said Act is not
gyplicable in the present case.
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In my view, the courts and AuthoNtles must exercise their
powers with restrain and keep falbwdte between parties. While
oppressive provision of the agreement, as are shown and
recognised as oppressive,\have to be toned down but the
Authorities cannot impoSesinéir own value system over the
substantive provisions.Of the lawful agreement.

There may be varj®ghaf developers. There are developers who
have faithfully irfue#sted the money collected from the buyers on
the project it6elf Yut the project is facing difficulties and
challenges G\t kinds mentioned above. Further, there may
be projects Saivhich the money collected from the buyers may
have hgemndiverted or siphoned away.

Authigrities are duty bound to evaluate the projects on these
sparameters. While in the former case a more sympathetic view
conld be taken, at the same time a very strict view must be
thken in the later case,

JWA Tavo) VYT NF0W AT @ommol m@“_ao @d@edomq
MG@m@%ﬁeF@ﬁagd. &  AOWOE OCTWEe  Beow TORTTT)  &en
&)dodao@od.

The provision of the agreement by which a liability of Specified
amount of money per Sq.ft. super area to be paid by the seller
to the buyers in the event of delay in handing over the
possession shall be treated valid and enforceable in all those
cases where the possession of the apartment/plot has been or
is proposed to be offered within the time schedule accepted by
the authority. However where extraordinary delay of say more
than two years has occurred without any justification, the
authority at its own level may allow reasonable compensatory
interest for the period of extraordinary delay beyond two
years. Such a decision shall depend upon facts of each case.
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