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9. After registering the case, Notice nas been issued to the parties.
Complainant has appeared in person when the case was called but
in the next date of hearing 1,& remained absent. Sri Samarth,
Advocate has appeared Hn behalf of the developer and filed his
objections.

3. I have heard argiments of the respondent and posted the matter for
judgment.

4. The point tnat arise for my consideration are:
o. Whether the complainant is entitled for the relief as
sought in his complaint?.

b. If so, what is the order?

5. My answer is affirmative for the following

REASONS

6. This complaint is filed by the complainant against the developer
seeking for the relief of delay compensation. According to the
complainant the completion date was agreed by the developer was
June 2016 with grace period of six months, it means on or before
December 2016 the project was to be completed. But the project 18
not completed as on the date mentioned in the agreement of sale.
However, the developer has submitted his objection statement
taking many contentions. He admitted indirectly delay, but it is his
case the delay caused on some reasons.

1. When I perused the papers I found that the developer has
taken different kind of defenses. But I would say that those
defenses are no good grounds to hold that the developer
has been prevented from completing the project. The events
are not having any direct bearing on the completion of the

project. It was agreed in Clause 6.1 of the Construction
U
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Agreement that the Respondent would hand over the
apartment by June 2016 with 6 rmenths grace period.

2. The Respondent has said that as ine Section 18 of the Act is
prospective in nature the Comglainants are not entitled for
compensation as claimed, but the same was strongly
opposed by the complaircnuts and submitted that Section 18
of the Act clearly provides that it is applicable to all on-going
projects under the an.bit of the Act. Judicial decisions have
also held tha. the calculation of compensation for delay
must be in acrordance with Section 18, i.e. from the date of
possession as promised in the agreement. In support of the
same I heve taken the following decisions:

3. In_the case of Tufail Ahmed Abdul Quddus & Ors. v.
Prumod Pandurang Pisal & Ors. (COMPLAINT NO:
CC0060000000023023), the Maharashtra Real Estate
Regulatory Authority (MahaRERA) was pleased to give
compensation for every month of delay from the date of
possession as agreed in the agreement.

A similar decision has been made in Subodh Adikary v.
Reliance Enterprises (COMPLAINT NO;
CC006000000055349) delivered by the MahaRERA.

4. Section 18 of the Act provides that in the event the promoter
fails to complete or is unable to handover possession of an
apartment, plot, or building as the case may be in
accordance with terms of the agreement entered into
between the parties, the allottee is given the right to claim
either delay compensation or to withdraw from the project
by demanding refund of the amount. As evident from the
object and wordings of the Section, the very purpose of
Section 18 1s to compensate the Complainants for any delay
caused in handing over the possession of the flat, plot or
building as the case may be.
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5. As against the case made o.'t by the complainant it is the
case of the developer that the Respondent has launched a
construction project o 2014 called Parkway homes
developed by SJR  irime Corp Project, situated at
Doddanagamanglc Village, Begur Hobli, Bengaluru South
Taluk, Bengali.rit (“Project”) for construction of residential
apartments.  The project was divided into 2 phases. It is
submitted thaot both phases of the project of the respondent
is registerec. with this authority and the authority has
approved the date of delivery for two phases is 18.03.2019
and 18.06.2019 respectively. It is relevant to note that the
preiect as on 29/10/2018 (Phase-1) and 04/01/2019
(Phase-2) itself was fully completed and ready for
occupation. The Occupancy certificate has also been issued
by the B.D.A on 29/10/2018 and 04/01/2019 evincing the
fact that the project is completed and ready for Occupation.
It is the argument of the respondent that he has received
the occupancy certificate even earlier to the date as
mentioned to the registration authority and as such there is
no force in the claim of the complainants for delay
compensation. From this kind of defense one thing is clear
that now the developer has completed the project and it is
his submission that the complainant cannot seek any kind
of compensation in view of receipt of OC.

6. In this regard the developer has taken defense by reading clause
6.1 and 6.4 of the construction agreement which clearly states as
follows:

“6. COMPLETION & DELIVERY OF POSSESSION:

6.1 The possession of the Schedule C' Apartment in
Schedule "A' Property will be delivered by the First Party to
the Second Party by June 2016 from this day, with six
months grace period. Though every effort will be made to
obtain electrical, water and sewerage connections within
the stipulated time, no responsibility will be accepted by the

First Party for delays in  obtaining such  connections,
K
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(3) The Cauvery Strike
3. The Respondent has argued that «h. Cauvery strike caused

hindrances to the supply of raw materials such as steel,
cement and sand. It is weil esiablished that the strikes
substantially affect the procurement of these rmaterials.
However, the all entities engriged in the construction industry
have alternative sources Sor procuring such raw materials,
4) Demonetization

4. The Respondent haus argued that the Demonetization in 2016
caused delay in completion of the project.

(5) Enactn ent of the Goods and Service Tax

The Respundent has contended that the implementation of GST
causeu considerable delay to the project.

(9} Heavy Rainfall
L. The Respondent has contended that heavy rainfall in
Bangalore brought the project to a standstill for some period.
(7) Restriction on Extraction of River Sand by the NGT
7. The Respondent claims that due to an order of the National
Green Tribunal. Chennai, there was non-avaiability of river
sand for a period of two months.
It is the case of the developer that these are the grounds
pbrevented from completing the project with some delay. I am
not going to accept the same since these grounds are not
covered by the word Force Majaurae and as such his
arguments cannot be accepted.
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Of course it is the case of the coinplamant that he is entitled for
delay compensation only because of non completion of the project
within the time as mentionea in (he agreement. Hence, there is no
merit in the argument of tic developer and hence, the present
complaint has to be ailewed by directing the developer to pay the
delay compensatio ~ommencing from January 2017 till the
possession is delivered.

As per S.71{1 ERA, the complaint shall be closed within 60 days
from the deie of filing. In this case the Complaint was presented on
17/09/2019. The parties have appeared on 18/11/2019. After the
aprearance, the parties have filed their arguments, reply to the
—..~= and hence, there is some delay in closing the complaint. With
this observation I proceed to pass the order.

ORDER

a. The complaint No. CMP/1909 17/0004219 is
hereby allowed.

b. The developer is hereby directed to pay delay
compensation @ 2% above the MCLR of SBI as on
today on the total amount paid by him towards
purchase of flat commencing from January 2017
till the possession is delivered after obtaining the
Occupancy Certificate.

Intimate the parties regarding the order.

(Typed as per dictated, corrected, verified and
pronounced on 07/03/2020).




