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KARNATAKA REAL "STATE REGULATORY
AUTHORITY BENGALURU
BEFORE ACJUDICATING OFFICER
PRESIDEL\BY SRI K. PALAKSHAPPA
'DATED 20" MAY 2020

ComplaintNo. | CMP/191121/0003948
' Complainant Om Prakash Singh
Bilekahalli
‘ Bengaluru-560076.

| Rep.by: Shri R. Prasanna Rao
. Advocate.

| Respondent Frontier Shelters Pvi., Ltd.,

| No. 422, 80 feet road, 6t Block,
Koramnagala

Bangalore - 560095 |
' Rep. by Sri S.V. Srinivasa Murthy
Advocate

JUDGEMENT

1.0m Prakash Singh, the complainant has filed this complaint

bearing Complaint no. CMP/191121/0003948 under Section 31 of
RERA Act against the respondent sceking relief of refund of his
amount which was paid by him towards purchase of flat bearing
NO. 4082 in 8™ floor frontier heights measuring 1143 square fect.
The facts of the complaint is as follows:

Builder is doing lot of deviations for this project without proper

approval from BBMP and RERA. When [ raised a complaint they

have cancelled my allotmeni. Now it almost 2 months they did

not share refund details and refund not all all inititated.

Relief: Refund of full amount with interest to me and bank.
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. In pursuance of the notice issued by tlie authority, the Complainant

has appearcd through his advocate Sri R. Prasanna and respondent
has appeared through his acvocate Sri S.V. Srinivasa Murthy. The
developer being the resbonaent has filed his objection statement
along with necessarydocuiients.

. Heard the argumcnts of the parties.

. The points tha' ar'se for my consideration are:

a) Whetiier the complainant is entitled for relief
25 prayed in the compliant?
b) If 50, what is the order?

My answer to the above points are in the affirmative

‘or the following

REASONS

6. This complaint is filed by the complainant seeking for the refund of

his amount. I would say that the transaction is admitted by the
developer. The developer though admitted the transaction but
denied the case of the complainant with regard refund of the
amount. According to complainant he is seeking the refund of his
amount on the ground that the developer has cancelled the
booking. As per the argument of the complainant the developer has
cancelled the booking because the complainant has questioned the
illegal construction. Of course the developer has denied the case
and said that he was forced to cancel the booking just because the
complainant is a defaulter in making the payment of instalments. -
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7. The developer has given explanation in his objection statement
which is worth reproduce hete--—;-~--

a. The complainant s pay the instalment regularly.

b. Any default in paument of the cost of construction of the
apartment nr.ary instalment thereof on the due dates
shall be corstrued as a breach of contract.

c. Charge sompound interest on the defaulted instalment
as par S5 norms.

d. Tree developer may terminate the agreement and
rescind  the agreement and allot the same to any
person.

e. In the event of lermination developer shall pay the
amount received tll such date by it in pursuance of the
agreement without inlerest and after deducting a sum
equal to 10% of the total land price and apartment price
as liguidated damages.

8.1 would say that the issuance of notice demanding the instalment is
not denied by the complainant. I would say that it 1s the duty of the
complainant to pay the instalment regularly which is covered by
Section 19(6) of the Act. Based upon the same the developer has
contended that he was forced to cancel the booking on the ground
of non-payment of instalment. It may be accepted but has the
developer was right in cancelling the booking? Answer 1s no since
the complainant has made some allegation with respect to non-
completion of his tower. Importantly the complainant has made the
allegation regarding the construction of illegal floors. It is the say of
the complainant that the developer has cancelled the booking when
he questioned about his illegal construction.
When that being the case, it was the prime duty of the developer to
convince the complainant regarding the alleged extra floors. I
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would say that the objection statenicnt filed by him is very much
silent about the same. Non-answering to the important question
keeps the developer away ‘ro:n the benefit of Section 19(6) of the
act. Moreover the terms of agreement are dead opposite to the
model agreement of saiz i¢leased by the Central Government. He
said that the complioinant has to pay compound interest for the
delayed payment. vhere as refund of residue was without interest
which leads to.on« sided agreement. In view of the same I say that
the develaner has no any legal ground to cancel the booking and as
such the.ddfence taken by him in this case holds no water. When I
hold-tha the cancellation of the booking has no legal sanctity then
the d=veloper has to return the amount to the complainant with
\teypest.

. Of course the developer has said that he is going to deduct 10% of

the amount under the name of forfeiture since the complainantis a
defaulter. 1 am not going to accept as per the discussion made as
above. In case the complainant has defaulted without any proper
reason then only the question of forfeiture does arise. Here as per
the discussion made by me he cannot exercise the same.

On 1st of October 2019 the developer has issued cancellation letter
where it is said that he will process the refund as per agreement.
Unfortunately the developer has failed to comply the same also.
Even for a moment the case of the developer is admitted then he
was obliged to refund the amount but failed to do so and it has no
explanation. By this way the developer has a chain of default and
thereby he cdnnot show his finger against the complainant.
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11.As per Section 71(2) of the Actithe complaint has to be disposed
within 60 days from the date of its filing. However 60 days be
computed from the date ci uppearance of the parties. In this case
the complaint was filed cn 21//11/2019 and the parties have
appeared on 01/16/2019. In the meanwhile on account of natural
calamity COVID © ¢ wholc nation was locked down completely from
J/03/2020 €1°TH/05/2010 and as such This judgment could not
bé passed ind as“such it is with some delay. With this observation,
I proceed to pass the following.

ORDER

a. The complaint No. CMP/191121/0003948 is hereby
allowed.

b. The developer is hereby directed to pay return the whole
amount of Rs. 5,606,644/,

c. The developer 18 hereby directed to pay interest @ 2% above
the MCLR of SBI from the date of payment till realization.
(MCLR be calculated at the rate prevailing as on today)

d. The developer shall discharge the loan amount with
interest, shall pay the amount which is paid by the
complainant on behalf of the developer along with any other
legal charges.

e. The developer shall pay Rs. 5,000/-as cost of this petition.

f. Intimate the parties regarding the Order.

(Typed as per Dictates, Verified, Corrected and Pronounced
on 20th MAY 2020)







