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Unishire Promoters Pvt. Ltd.,

Unishire Group, No.42,

Castle Street, Ashok Nagar,

Bengaluru - 560050,

Rep. by: Sri. G. S. Venkat Subbarao, Advocate
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Dear Sir, Facts of Complaints: I am an existing customer of
Unishire Promoters Put Ltd, WEAVE project (here in after
referred as developer), having RERA registration No
PRM/KA/1251/309/PR/ 180604/ 001 862, my sale
agreement was registered on 1 8-Aug-2014, I have already
paid a sum of INR.41,75,179 til date in line with the
demand letters raised by the developer for my apartment
bearing number TI1-B-1 O2for the wunder construction
project. This is to bring to your kind notice that: ? Further
to the communication of the developer on the completion of
project within the agreed timeline, I have already paid
more than 75% of the total amount towards my




apartments cost. To my utter surprise, the developer has
stopped the work at site since February 2017 after partial
completion of structural work.
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Cancellation Charges — Cancellation charges shall be 20%
of the total cost of the apartment which shall be deducted
Jrom the total amount and the PURCHESURES/S has
agreed lo the said covenant and shall not raise any
objections.
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BETORE THE MAHARASHTRA REAI ESTATE
REGUTATORY AUTHORITY, MUMBAI

COMPLAINT NO: CC006000000001 71 2

Mr. Nikhil Shinde Versus ... Complainant
Versus
M/s. Nirmal Lifestyle (Kalyan) Pvt. Ltd., ... Respondent

MahaRERA Registration No. P51700006746

Date: 12t December 2017
Order
1. The complainant has filed this complaint seeking
directions of this Authority to the respondent lo refund the
amount paid by him to the respondent in MahaRERA
registered project bearing No' P51700006745°
2 This matter was heard today. During the hearing the
complainant has stated that the respondent has revised
the agreed possession date while registering the project
with MahaRERA. Hence the requested for refund of the
amount paid to the respondent. However, the respondent
has stated that the present complaint is not maintainable
before this Authority as the same is filed at premature
stage since the since of possession mentioned in the
registered agreement is yet to come.




3. Considering the rival submissions mode by both the
parties this Authority has perused the registered
agreement for sale executed on 10-09-2015 between the
complainant and the respondent. i is observed that in
Para 16 of the said agreement the date of possession is
mentioned as December, 2017 with 6 months' grace period.
Therefore, this Authority is of the view that the present
complaint was mode well before agreed date of possession
and hence it is premature. Therefore, the complainant
cannot seek only relief under section 18 of the RERA Act as
there is no violation of any provision of RERA Act 2016,
Rules and Regulations made hereunder Jor which this
Authority has jurisdiction to decide the some.

4. In view of these facts, the complaint stands dismissed
being premature.
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The respondent submits that as per the terms and
conditions of the agreement, the respondent is required to
deliver the possession of the apartment by 08.02.2019
plus 6 months grace period subject to receiving the entire
sale consideration and other levies payable by the
complainant. Thus, the respondent has got time till the end
of February 2020 to deliver the apartment in favour of the
complainant. Under these circumstances, the complaint
that is filed by the complainant is premature alleging
inaction on the part of the respondent in completion of the
project. As aforesaid the respondent after obtaining of
statutory clearance has taken up construction activity and
the construction is almost nearing completion. It is
submitted that as per the terms and conditions agreed
under the Memorandum of Agreement of Sale, the
Respondent is required to complete the project within a
period of 36 months from the date of obtaining the
Commencement Certificate on 08/08/2016 and subject to
the grace period provided, the respondent would complete
the project and deliver the apartment. L
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Subsequently, I have approached the employees and
mandgement of the said developer several times as an
individual or with weave customer group members but
failed to get any satisfactory assurance Jrom them on the
start of work at site. As a developer, they have failed to
Julfill their commitments so Jar keeping the customer
suffered with mental agony and financial loss. ? After
continuous follow up, the developer informed (email
communication dated 26th Dec 2018) to the customer that
they have adequate fund in the escrow account of the said
project but Altico Capital Limited (Formerly Altico Capital
India Puvt. Ltd), who is also the lender Jor the said project
has frozen the escrow account, hence not able to start the
work. The developer has failed to communicate what they
have done so far to resolve the issue with the lender even
after continuous follow up.
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The respondent submits that the complainant is not
entitled for refund of the amount as claimed in the
complaint. If at all the complainant seeks refund of the
amount paid for no default of the Memorandum of
Agreement of Sale. The said terms in clause 10(c) would
complete deduction of cancellation charges of 20% of the
total cost of the apartment.
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION
CIVIL APPEAL NO. 7588 OF 2012
[Arising out of SLP (Civil) No. 4605 of 2012]
Satish Batra .. Appellant
Versus
Sudhir Rawal .. Respondent
JUDGM ENT
K.S.Radhakrishnan, J.

This Court, considering the scope of the term “earnest’,
laid down certain principles, which are as follows:

“21. from a review of the decisions cited above, the
following principles emerge regarding “earnest™ (1) It must
be given at the moment at which the contract is concluded.
(2) It represents a guarantee that the contract will be
Julfilled or, in other words, “earnest” is given to bind the
contract. (3) It is part of the purchase price when the
transaction is carried out. (4) It is forfeited when the
transaction falls through by reason of the default or failure
of the purchaser. (5) Unless there is anything to the
contrary in the terms of the contract, on default committed
by the buyer, the seller is entitled to forfeit the earnest.”
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