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Bengaluru -560022,

Rep. By: Mr. Ravishankar, Advocate.
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The Complainants Mr. Niraj Kailashchandra Shah and Mrs. Swethg
Kumari Prakash, duly represented by their Power of Attorney Holder
Mr. Sandeep Prakash Chand is filing this complaint against M/s.
Golden Gate Properties Limited (hereinafter referred to as the
Respondent) who executed the Agreement to Sell dated 27.03.2015
in favour of the Complainants with respect to apartment No. PA-
1504, having super built up area of 2310 Sq. Ft., in the Presidential
Tower ? Block A of the project PGolden Grand? being developed in
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Corporation No. 8/2, Ward No.2, {carved out of Sy.No. 90/1, 90/2,
90/3, 91, 93, 94/1, 94/3 and 95, Yeshwanthpur Village,
Yeshwanthpur Hobli, Bangalore. The Respondent has Sormulated a
scheme of development of a residential apartment complex and the
Complainants had paid a sum of Rs.1,37,97,421/- (Rupees One
Crore Thirty Seven Lakh Ninety Seven Tho sand Four Hundred and
Twenty One Only) towards sale consideration for purchase of the
apartment. The Respondent under Aagizement to Sell has further
undertaken to pay the PRE-EMI?s *¢ th.: PNBHFL till handing over of
the possession of the apartment, however had paid only 40
instalments out of total 48 and it has stopped paying the PRE-EMI?s
presently. The Complainants o their own have paid PRE-EMI of
Rs.6,24,000/- (Rupees Six Lakh Twenty Four Thousand Only) to
PNBHFL. Under the aforesaid Agreement, the Complainants ought to
be handed over the ~wmpleted Apartment on or before April 2018
(inclusive of the  grace period of four months). However, the
Respondent faled to deliver the completed Apartment to the
Complainants wnd that the Complainants have been continuously
Sollowing up wich the Respondent Jor the completion and handing
over of the Apartment. The Respondent. till date, has not delivered
the suid Apartment to the Complainants even after the expiry of
groce period of four months stipulated under the aforesaid
Agreement to Sell. The said non-delivery of the Apartment amounts
to an ofjciice under the Real Estate (Regulation and Development)
Alt, 2016, In these circumstances, the above complaint has been
filed proying for the SJollowing relief: a) Direct the Respondent to
refund (L entire amount of Rs.1,37,97,421/- (Rupees One Crore
Thirty Scven Lakh Ninety Seven Thousand Four Hundred and
Twenty “—ne Only) paid for the purchase of the Apartment No. PA
1504 wiii interest. b} grant compensation for the mental agony
caused (o the Compliant due to acts of the Respondent; c) order for
paymen: of costs; dj Direct the Respondent to pay to the
Complairnints towards the arrears of PRE-EMIs paid by them to

PNBHEFL 1.uil realisation, as part of the Respondent’s liability under
the Agrooment of Sale. e) Take necessary action against the
Responc! it under the relevant provisions of the Real Estate

(Regulati i and Development) Act, 2016; and fl Grant any other
order / rlicf that this Hon'ble Authority deems fit in the ends of
Justice d Equity. The detailed complaint is annexed as
Attachm 1t No. 1.

Relief <0 ght from RERA: Refund of amounts paid with interest &
comper sciiion
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The averments made i vara 4(e)(f) that, the complainants
based on the Respondents  representation agreeing to
reimburse the PRI-EMI till handing over of possession of
apartment avaiied . a loan against their credit profile for
Rs.1,70,00,000/~. from PNB Housing Finance Limited on 25-
02-2015 gl the Respondent under the agreement to sell
agreed to reimburse the Pre-EMI on the date of intimation letter
sent for possession of the Schedule C Residential Apartment
throvgh = mail or written communication and supplementary to
this, Respondent had agreed that the pre-EMI will be paid to
che complainants on monthly basis on or before the 28h of
every month from the following monthly of the last month when
disbursement towards the schedule C Apartment is received
from PNBHFL and the PDC cheques will issued by the
Respondents to the complainants in advance is not a matter
before this RERA authority and the scheme are not
recognizable in RERA, it is only the understanding between
the parties to adjust the EMI amount, accordingly the
Respondent has paid all the EMI to the bank and the same is
evidenced from the account extract produced by the
complainants themselves before this authority. The account
clearly reveals that the Respondent has paid more than I 7 Pre
EMI instalments on its own, since the residential project was
earlier started by the said Respondent by entering into a joint
development agreement with the Best Golden Developers Put
Lid., (hereinafter referred to as ‘BGDPL’ for brevity) who is the
absolute owner of the project land. Later this company has
taken over the development part also by also by cancelling the
Joint  Development Agreement with the Respondent company.
Thereby the Respondent had served all its ties with the said
BGDPI.. But before? cancellation of joint Development Agreement
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the respondent has paid few instalments of Pre EMI to the
PNBHFL on behalf of the complainants. Later additional few
instalments paid by the BGDPL., thereby there was 41 Pre EMI
instalments was paid to the PNBHFL total amounting to
Rs.30,83,128/- in addition to the mortgage of the Apartment
unit no.PA -1504 total worth of Rs.2.57. 37,928/~ But the total
amount disbursed to the BGDRPL from the PNBHFL is
Rs.91,97,627/- against the mortgage property worth about
Rs.2,37,37,928/ -.
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When compensation Jor mental agony can be granted: - in the
case of Ghaziabad Development Authority v. Union of India, (20006 SCC 113
wherein whilst considering a case of breach of contract under
Section 73 of contract Act, it has been held that no damages
are payable for mental agony in case of breach of ordinary
commercial contract. The Supreme._ourt considered the case
of Lucknow Development Authority AIR1995.SC 787 and held the liability
Jor mental agony had been fixea not within the reaims of
contract but under principals of aaministrative law.
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It is further a matter of record that under the terms of the
Agreement, you have to agreed to complete the residential
apariment on or before 31/12/2017 along with grace period of
4 months and handing over the possession of the same to our
dlients. The said period has admittedly expired on
30/04/2018. However, you have been unsucecessful in
delivering the possession as agreed. As a result no intimation
letter was issued/sent Jrom your end for possession of the
apartment to our client through an email or any other written
communication. Regardless of this fact to the utter displeasure
of our clients, you stopped making payments towards the pre-
EMIs to our clients as was precisely covenanted between you
and our clients under the agreement, The total payment of Rs.
31,48,248/- ( Rupees Thirty One Lakhs Forty Eight Thousand
Two Hundred And Forty Eight Only ) has been made as pre-
EMls by you, by way of 40 instalments out of a total 46. The
last payment was made on 28 January 2019 and you have
defaulted in making payments for 6(Six) months. In view of the
above facts, it is clear that you have breached the terms of the
Agreement as entered between you and our client.
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in the menn, while our client company has also received legal
notice from the PNBHFL under- the Securitisation and
Reconstriction Of Financial :sscts And Enforcement Of
Security [nterest Act for public action of the mortgaged
apartment, against the paymer.d dues to the bank amounting of
Rs. 93,12,542/-. When such circumstances, your client
claiming e total amount o) Rs. 1,46,30,351/- with the interest
at Stat I’ nk Of Ind.a hwghest marginal cost and lending rate +
2% interc -t per cnoum is highly arbitrator, illegal and against
the to the orinciplzs of natural justice.

It is furtl - revresented by my client that; our client is ready
and wil’ & accept your exit from the project by cancelling all
the conu (s/agreements/transactions forthwith by forfeiting
the croar 1 as mentioned in the agreement of sale entered by
Lour cli
1 is fu’'T - represented by our client that; the following terms
antl coi ons of the Tripartite Agreement are very clear that;
T lhat irrespective of stage of the construction of the
piroject « | irrespective of the date of handing over the

posses.’  of the said property to the borrower by the builder
the borr~ ver shall be libel to pay the PNBHFL regularly each
month, © pre-EMI/EMIs as laid down in the loan agreement
sicned our client and PNBHFL.... ”

As per t! lause it 1s bounded duty of your client to clear the
monthiy Lils  as agreed, without referring to the
reimbur ent issue with our client.

L  the borrower fail to pay the balance amount
re. esc the difference between the loan sanctioned by
PNGHFL ! the actual purchaser price of such property, the
entire ¢ advanced by the PNBHFL will be refunded by
the bui ‘0 the PNBHFL forthwith.”

As et c/cuse it is bounded duty of your client to clear the
dite 1o VIUHFL and not your client for getting the clearance

Jren thin oz of mortgage of the subject apartment.
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...... (8) The builder in the event of default of repayment of loan
by the borrower shall no written intimation/instructions of
PNBHFL cancel the allotment of the said property of the
borrower/ refunded by PNBHFL directly to PNBHFL and the
builder shall have the right to recover/forfeit the earnest
money.”

As per this clause, our client hos o write to the PNBHFL about
the cancellation of agreement/contract of your client with
respect to the schedule apartmet and Jor the refund.

e (9) Notwithstanding anything contained herein this
agreement, cancellatioir 27 allotment by the builder and or
surrender/ withdrav:ai by the borrower Jrom the scheme of any
reasons whatsoever, 'the Borrower shall continue to make
payments of LMis and pre-EMIs as agreed in the loan
agreement ertered in to with PNBHFL till the amount referred
above is rzjunded by the builder failing which PNBHFL shall
have full nghts to initiate legal action against the borrower ”

As per this clause irrespective of cancellation of allotment by
my client and or surrender/ withdrawal by your client from the
scheme for any reasons whatsoever, your client shall continue
w0 make payments of EMI/Pre EMIs are agreed in the loan
ugreement entered in to with PNBHL and if your client has any
claim which is against your bank only and not against our
client.
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