TOFEIT DO DXL ACHOZre TWTOT, Wonwded:

Karnataka Real Estate Regulatory Authority Bangalore
ge:l/id, 3o Dws, AT BeRd wE, odnded DYOTT, 207 .. T0TROLF, I TR, NHS TR,

Bonseth-560027

BEFORE ADJUDICATING OFFICER
PRESIDED BY SRI K. PABAKSHAPPA
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Complaint No. CMP/191203/0004869
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—%— 04,

N » G.M. Infinite Daffordils Apartments
Qp. To MEI Layout Park Hesaraghatta
ain road, Mallasandra,

<§ Bengaluru-560057

Rep.by: E. Suhail Ahamed and Kumari
Jasleen Kaur Advocate.
f){ nt : M/s.GM Infinite Dwelling (India) Private

Complainants M
1

Limited
O A company registered ;under the provisions
% of Companies Act, 1956
Having its Corporate office at # No-6, GM
Pearl, 1st Stage BTM Layout ,
Bangalore-560068

Having its Corporate office at # No-105-
4’7, Dickenson road, Yellappa Garden,

F.M. cariappa colony,

Sivanchetti Gardens,

Bangalore-560001

2. Gulam Mustafa Director-
3. Jawid Hussain Director
M/ S G.M. Infinite Dwelling (India} Pvt,

Ltd., Having its Corporate office at # No-
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Yellappa Garlen), F.M. cariappa colony,
Sivanchettf Ghardens,
Bangalare;560001

Kumaw!™~Lubna Fairoze advocate for R.1
RP and R3 remained absent.

2,

JUDGMENT
This complaifit 1} filed by the complainants under Section 31 of
RERA Act_dvainst the project “GM Infinite Silver Spring Field”
develop®&dby M/s GM Infinite Dwelling (India) Private Limited.
TheAfist of the complaint is as under:

The Complainant is an Allottee of an apartment
bearing No. T1 — B204 in the project “G M Infinite
Silver Spring Field”. Sale Agreement and
Construction Agreement were entered intobetween
the Respondents and Mr.M H Balasubramanya on
28.01.2011. The Complainant has  paid
Rs.40,55,000/- as full settlement towards the total
sale consideration. As per the Agreements, the
Respondent ought to have delivered the Apartment
to the Complainant latest by 29.08.2014 after
having obtained the Occupancy Certificate. The
Respondent had also collected a sum of
Rs.2,50,000/- towards BWSSB water connection
and Rs 2,50,000/- towards car-parking space, all
of which the Respondent failed to do and only
pressurized the Complainant get the Sale Deed
executed without OC. However, possession was not
granted. The detailed complaint and reliefs are
attached herewith as Document No. 1.

Relief Sought from RERA :

Delay compensation + OC + return of amounts paid
towards BWSSB and Car Parking Space + Costs of
Litigation.

In pursuance of the summons issued by this authority Sri E.

Suhail Ahmed and Jasleen Kaur Advocates have appeared on
2 S
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behalf of the complainants. Kumari Lybna Fairoze Advocate has
appeared on behalf of the first respenilent where as 2nd gnd 3rd
respondents remained absent.

3. The matter was posted for objertions on 18/03/2020 but due
to lock down the case was not called on that day. After lock
down was lifted the heaiy?g’date was fixed on 22 /06/2020 and
finally the case was(Called on 28 /07/2020 through Skype and
reserved for judgmddt, I would like to say that there are 38
cases as a batéhb“and in the aforesaid complaints; arguments
were  heard(™wnr 28.07.2020 and again on 30.07.2020.
Thereaftery, the Complainants have filed g synopsis along with
additional documents on 05.08.2020 after the Respondents
replied Y0 the Arguments addressed by the Complainants. This
apthority posted the matter on 18.08.2020 seeking for certain
Clagifications, which were addressed  orally by the
Complainants, however in reply to the same, the Respondents
not only raised new issues which were beyond the pleadings in
the statement of objections and the documents submitted by it
but also in the nature of questioning the jurisdiction of this
authority to entertain the aforesaid complaints on the ground
that the Sale deeds have already been executed and by virtue of
the recitals made in the said Sale Deeds, the Complainants lost
their right to agitate by filing the above complaint and seeking
the relief as sought for. In view of the new contentions raised
by the Respondent the complainant has filed additional written
arguments on 07/09/2020 and finally it is reserved for
judgment.

4. The point that arise for my consideration are:
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a) Whether the complainants fprdve that they
are entitled for delay compensgation and other
reliefs as sought in their complaint?

b) If so, what is the order®

5. My answer is affirpia@ave in part for the following

REASONS

6. The complainants have entered in to agreement with the
developer on 28/01/2011 in respect of flat bearing No. T1 - B — 204.
As~peb the agreement the developer has agreed to complete the
Riajcct on or before 31.08.2014

7. 'The developer has failed to complete the same but executed the
sale deed on 28/04/2018 Even though the sale deed was executed
earlier to the due date but he failed to get the completion
certificate to the project for which the complainant has paid all
amount payable to the developer. At the time of argument it
was submitted that the developer has executed the sale deed
even though the project was not officially completed. In view of
the same the present complaint has been filed for the relief of
delay compensation.

8. In this connection the developer has narrated his defence in his
written arguments. It is his case that the Complainants have
taken possession of their respective units/apartments since
2018 and have been enjoying the same without any hurdles,
interruptions and disturbances. That the Complainants have
been either residing in their respective units/apartments or let
the same to the tenants and earning decent rental income since
2018.
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10.

11.

It is submitted that the Respondent was shocked and surprised
to note that the Complainants. \are seeking for delay
compensation. It is pertinent to &tate that the Complainants
and the Respondent has delibfrated on the delay in handing
over the Complainants respectiye units and apartments in the
Project and reached a mutual and amicable settlement, wherein
the Respondent had agrevd o pay delay compensation in terms
of settlement reacitech’ In appreciation of the amicable
settlement reache® ™between the Complainants and the
Respondent, the Respondent had made payment of agreed
delay compepsation to the Complainants and the Complainants
had received W€ said delay compensation wholeheartedly.

Thus Bging the case, the Complainants with highhandedness,
maliciods thoughts and malafide intention for having unlawful
ghdy ‘wrongful gain filed this frivolous Complaint. The
KeSpondent submits that the Complainants after receiving
delay compensation have filed the present Complaint before
this Hon'’ble Authority claiming delay compensation and various
other reliefs as an arm-twisting tactic in order to make unlawful
monetary gains at the cost of the Respondent. This clearly
shows the malafide intention of the Complainants and their
intention to make illegal monetary gains by blackmailing and
arm twisting the Respondent and the same is clear case of
abuse of this Hon’ble Court Process. The Complainants are
stopped from proceeding to file the present Complainant in view
of the settlement being arrived at between the parties as
mentioned above. The Principles of Promissory Estoppels are
applicable to the present case.

The Respondent lays reliance on Nathani Steels Ltd Vs.
Associated Constructions 1995 Supp (3) SCC 324 wherein it
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12,

13.

was laid down by the Hon’ble(SHpreme Court that once a
dispute/difference in relation(to, & matter is amicably settled
between the parties, no further ¢laims can be made.

In view of the above, 4t \is " humbly submitted that no claim
survives in the light (of jthe Complainants having received the
amount towards gdmpensation and the Complaint is liable to be
dismissed on_%his " ground alone. It is submitted that the
Complainanty ypon receipt of the delay compensation as per
the amicahie settlement reached proceeded for execution and
registrafise® of the Sale Dced in respect of their respective
Apaftmehts out of their own will and volition. The
Gomyplainants were provided with a draft Sale Deed. After
reading and fully understanding the contents of the Sale
Deed, the Complainants came forward for execution and
registration of the Sale Deed before the jurisdictional Sub-
Registrar’s Office. The Complainants clearly stated to the
Respondent that they were happy and convinced with their
respective units and the same were constructed and completed
as per their respective Construction Agreement and they were
fully satisfied with the quality of construction as well as
common amenities and facilities provided in the Project and
they have no claims of whatsoever against the Respondent. The
same is clearly recorded in the Sale Deed which has been
produced by the Complainants in their complaint.

Thus there is no duress as alleged by the Complainants for
execution of the Sale Deed or at anytime. The Complainants
have come forward to register their Sale Deeds and have taken
possession of their respective Flats out of their own free will
and volition. There was no protest by any of the Complainants
against the respondent at the time of execution of the Sale
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14.

15.

16.

Deeds. Hence the Complainants cannot now come before this
Authority to make illegal monetary gains without making out a
prima facie case while making allegations of duress.

It is submitted that the Compiaindnts have no right to seek for
delay compensation after having taken the possession of their
respective Flats and after Raving enjoying the same for over 3
years,

Section 18 (1) of € RERA Act provides for payment of
compensation/iifé¢est for every month of delay till the handing
over of the /Pyssession. In the present batch matters, the
Complainant$~have received compensation, entered into Sale
Deeds an&(tthve been in possession of their respective Flats and
are in \enjoyment of all the amenities provided by the
Respbndent in accordance with the Agreement for Sale and
Congstruction as well as the Sale Deed. Hence the question of
payment of compensation for alleged delay in accordance with
Section 18(1) does not arise.

This is the gist of the defence taken by the developer. The main
grievance of the developer is that the buyer has taken the delay
compensation and agreed to satisfy with the same. Further the
buyer has taken the sale deed and accepted the possession
after satisfying with the amenities. By going through the sale
deed executed by the developer it says that the buyers have
agreed with regard to measurement and amenities. But I did
not find anything with regard to compensation. The
complainant has submitted his case that the project has not
officially completed since there is no OC and factually not
completed by not providing all the amenities.
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17.

18.

19.

Admittedly the developer has ngt §btained the OC as on the
date of sale deed and even now also. At the time of argument it
was submitted that he has applied for grant of OC but it was
not given. The counsel oplthe developer submits that as per
S.310 of the KMC Aqt; wiien his application sought for OC is
not rejected then ik 18 ¢ be treated as grant of deemed OC, but
it is not correctAo Gay so because the project is facing number
of litigations f@nch as such the grant of OC in nearer date is
impossibles

In this k&mard the developer has said in his objection statement
as Maat 'the Respondents completed the construction of the
‘Hroject’ and applied for the Occupancy Certificate on
(39.06.2017. In view of the legal hurdles which are well within
the Complainant’s knowledge, there was a delay in getting the
Occupancy Certificate of the Apartment Units in the ‘Project’
and hence the Apartments could not be delivered in time to the
Customers which is beyond the control of the Respondents. It is
pertinent to submit that the OC has not been issued even
though the application for OC is pending and the provisions of
Deemed Occupancy Certificate under the Municipal
Corporations Act become applicable in the present scenario. All
the cases pending will be cleared off after which the OC will be
surely issued by the appropriate authorities.

The developer has agreed to complete the project on or before
31.05.2018. The stand taken by the developer itself goes to
show that the BBMP has not given the OC because of pending
of litigation and he is sure that BBMP will give the OC after
clearance of litigation. It means as on the date of sale deed and
as on the date of this complaint there is no OC in favour of the

developer. ¥
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20. In the present case though the developer has executed the sale
deed even before the due date bul even then the present
complaint is filed for compensatiofy/ The execution of sale deed
happened in violation of some thet sections. In this regard I
would say that the developgr has not obtained the OC but
executed the sale deed .which is in violation of S.17 and
delivered the possessiontwhth is also in violation of S. 19(10) of
the Act. The execution \ef sale deed and putting the possession
of the flat without oltaining the OC is ilegal. I would like to say
that grounds urged by the developer has no meaning because
as per Sec.17w'w Sec.19(10) of the Act, the developer can call
upon the gomplainant to take sale deed and to take physical
possessici ~of the flat only after he obtains occupancy
certifica¢€” It is not the case of the developer that he has
obtaimed OCcupancy certificate at the time of execution of sale
deed in favour of the complainant. He could not call the
complainant to take the sale deed in the absence of occupancy
certificate. As per observations made by the Hon’ble High Court
of Karnataka in Writ petition No.11522/2012 clubbed with
739/2013. Wherein it is observed that:

The construction of buildings is governed by the
Bengaluru Mahanagara Palike Building Bye-Laws
2003. Bye-law 5.6 is with reference to grant of an
occupancy certificate, which reads as Jollows:

“5.6. Occupancy certificate-5.6. 1(a) Every person shall
before the expiry of five years from the date of issue
of licence shall complete the construction or
reconstruction of a building for which the licence was
obtained and within one month after the completion of
the erection of a building shall send intimation to the
Commissioner in writing of such completion
accompanied by a certificate in Scheme viir certiﬁegi

9
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by a Registered Architect(Engineer/Supervisor and
shall apply for permissign’ to=gccupy the building. The
authority shall decide after’due physical inspection of
the building (includiing whether the owner had
obtained commeuncement certificate as per section 300
of the Kamataka“Municipal Corporations Act, 1976
and compliance regarding production of all required
documant¥, including clearance from the Fire Service
Depawitient in the case of high-rise buildings at the
time._¢f submitting application) and intimate the
apolicant within thirty days of receipt of the
intimation whether the application for occupancy
certificate is accepted or rejected. In case, the
application is accepted, the occupancy certificate shall
be issued in the form given in Schedule IX provided
the building is in accordance with the sanctioned
plan.

{b) Physical inspection means the Authority shall find
out whether the building has been constructed in all
respects as per the sanctioned plan and requirement
of building bye-laws, and includes inspections by the
Fire Service Department wherever necessary.

(c}) If the construction or reconstruction of a building is
not completed within five years from the date of issue
of licence for such a construction, the owner shall
intimate the Authority, the stage of work at the expiry
of five years. The work shall not be continued after
the expiry of five years without obtaining prior
permission from the Authority. Such continuation
shall be permitted; if the -construction or
reconstruction is carried out according to the licensed
plan an if the Authority is satisfied that at least 75%
of the permitted floor area of the building is completed
before the expiry of five years. If not, the work shall
be continued according to a fresh licence to be
obtained from the Authority.

10
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5.6.2. For all high-rise building, the work shall also be
subject to inspection by the offickrs of the Karnatakaq
State Fire Service Department &nd the occupancy
certificate shall be issued nly after obtaining a
clearance certificate fram ) the Director of Fire
Services.”

11. Bye-law 5.7 pastulates various requirements. The
Jirst is that no persshail occupy or let-in any other
person to theNpuilding or part thereof, until an
occupancy.certijicate to such a building or part thereof
has beafi ,ghanted. Therefore, until and unless an
occupgncyvcertificate is granted, no building or part of
it, far\ Pe occupied. Secondly, the grant of occupancy
certificate shall be only after the opinion of the officer
w90 the effect that in every respect, the building or
part thereof is complete, according to the plan
sanction and that it is fit for use for which it was
erected.

12(a). The first part of Bye-law 5.7 clearly narrates
that no person can occupy the building or part thereof
without an occupancy certificate. Admittedly bersons
have been induced prior to grant of POC. It is contrary
to law. The occupation of the building or part thereof
is opposed to law. No person can be inducted in any
manner whatsoever, without an occupancy certificate
by the corporation. Therefore, all such persons who
have been inducted prior to the grant of POC, are in
illegal occupation.

21. It is observed that the developer cannot put the allottee into
possession of the flat in the absence of occupancy certificate. In
view of the same and also as per observation made by the
Hon’ble High Court the stand taken by the developer regarding
the grant of OC has no validity since the High Court never
discussed about the deemed OcC. Further as per the

11
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22,

observation the developer shall g0t \the buyer into possession
only after obtaining the OC whdth-§ absent here and as such it
is to be held that the developerias not taken the OC as on the
date of sale deed. Therefage Wfe completion of project officially is
not yet happened.

Further it is alsongaid that the project was involved with so
many litigatienst It is not denied by the developer and per
contra he, has/ given his explanation as to the nature of
litigation$;

One Venkatesh, S/o.Late Bylappa, residing at
Shettihalli Village, Janata Colony, Jalahalli West,
Bangalore-560086, herein whose old Sy.No was 83
and subsequently assigned with new Sy.No.80/1 &
80/3, who is not in any way connected with the
lands in question, have put forth some claims on the
lands in question and accordingly who had instituted
proceedings in respect of Sy.No.83 of Mallasandra
Village, Yeshwanthpur Hobli to delete the name of
owners from the Record of Rights moved an
Application before the Special Tahsildar, Bangalore
North Taluk and against the entries effected by the
Tahsildar in proceedings Nos. IHC.12/74-75,
MR.1/74-75, MR.5/05-06 and MR.9/03-04. The
Special Tahsildar, after going through the documents
of title and papers conducted an enquiry and
dismissed the claim of the said Venkatesh on the
ground that he is not having any rights over the
property wide his order dated 8.12.2006 in his
proceedings under RRT(D)47/2004-05 and when the
matter was Appealed before the Assistant
Commissioner, Bangalore, North Division against the
order of the Tahsildar and the Assistant
Commissioner in his order dated 07.06.2008 also

12 v
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dismissed the claim of the said Venkatesh as he is
not having rights of any kind ovei the said Property in
Sy.No.83/ 1 and 83/2 of Mallasan¥ra Village,

Further, the said Venkdtesh has filed an appeal
before the Special Deputy Commissioner, Bangalore
District in Revn.Petn.46/2008-09 against the order of
the Special TahsQea Bangalore North Taluk and the
Special DepmtiN, \Commissioner after enquiry has
passed an “orger dated 02.09.2010 and he has
upheld tiesorder of the order of the Special Tahsildar,
Bangdlore \Worth Taluk vide order dated 8.12.2006 in
his(" Proceedings under RRT(D)47/2004-05 and
dismiSsed the claim of the said Venkatesh as he is
[tor having any rights of any kind over the property in
$Y.Nos.83/ 1 and 83/2 of Mallasandra Village.

(it) Proceedings Before Civil Court:

Since the said Venkatesh was constantly disturbing
the possession of the

Landiords, the Landlords have filed an Injunction suit
before the Principal City Civil & Sessions Judge,
Bangalore in 0.S.No.1429/2008 and in the said suit
an order of Status Quo dated 21.02.2008 was passed
against the said Venkatesh to maintain the status
Quo of the suit property in respect of the possession
of the Plaintiffs over the suit Pproperty.

Subsequently, the said Venkatesh, by
misrepresenting facts and Suppressing the new
Sy.No.80/1 & 80/3 from the old SY.No.83 and trying
to confuse the revenue authorities and the courts has
instituted a fictitious and frivolous suit against the
land owners herein in 0.8.No.2295/2010 on the file
of the learned I Addl. City Civil & Sessions Judge,
Bangalore City.

13
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The I Addl. City Civil & $ésgiens Judge, Bangalore
City after full-fledged.

Trial of both the sawd suits in O.S.No.1429/2008 and
0.8.No.2295/2Q18/frave been decreed wherein, the
Injunction suft inNO.S.No.1429/2008 was decreed in
Sfavour of phws larid owners and the declaration suit in
O.5.No2285/2010 was dismissed in favour of the
land-o¥ners and held the said properties are the
abspluje properties of the present land owners and
the Injunction restraining the said Venkatesh and his
sounterparts has been made absolute.It is submitted
that as against the Common Order passed in OS No.
1429/2008 and OS No. 2295/2010 which are suits
filed by certain disgruntled persons, an Appeal in
RFA No. 602/2016 was preferred. It is pertinent to
submit that the Interim Order dated 19.06.2018
passed in said Appeal has not affected the title of the
Respondent in any manner as wrongfully portrayed
by the Complainants in the present Complaint. It is a
well settled principle of law of Lis Pendens that has
been reiterated by the Hon’ble High Court in the said
order which does not affect a person’s title unless
specifically held otherwise by the Hon’ble Court. It is
pertinent to submit that mere pendency of the suit in
respect of the Schedule Property does not lead to a
conclusion that the Respondent does not have right,
title and interest over the Schedule Property. Since the
said suits 0.8.No.1429/2008 and O.S.No.2295/2010
have been decreed favourably holding that the said
properties are the absolute properties of the present
land owners and the Injunction restraining the said
Venkatesh and his counterparts has been made
absolute, the counterpart of the said Venkatesh
namely Srinivasamurthy again filed a false and
frivolous suit against the present land owners in
0.5.No.8163/2017 claiming same rights which has

14
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already been declared by the Revenue offices
and the Civil Court in no.S.Wo.1429/2008 and
0.S.No.2295/2010 with an/Wtedior motive for the
purpose of harassing the Respondent in every
possible manner. It is~jurther submitted that the
Respondent has alresdy) filed a detailed Written
Statement before sthe said Court stating that the
present suil file@yhl the said Srinivasamurthy in
O.S.No.8163/208F% is not having any bearing and
liable to beN\ditmissed and the matter is pending
disposqilbefore the Court. It is submitted that on a
perust@lof the facts pleaded above, it clearly reveals
thaf the said Venkatesh and some of his companion
persons  including Srinivasamurthy are making
COrisistent efforts to extract money by one proceeding
Or another with a dishonest intention to harass the
Respondent and to extort money in all possible ways.

(iti) Proceedings before BBMP:

The said Venkatesh having lost his chances in the
Revenue and Civil Courts, has been trying to grab the
properties in the new SY.No.83 belonging to the
owners who are the respondents herein knowingly,
deliberately with ulterior and Sfraudulent mentality
with the help of local goons and rowdy elements with
an dishonest intention, made an application before
the Additional Director, Town Planning, BBMP,
alleging that the owners and Builders herein have
obtained the sanction of plan and license by
suppressing of facts and the Commissioner, BBMP
passed an impugned order dated 24.07.2014
Bangalore against the Respondent being the owners
and the Company by cancelling the sanctioned Plan
and License and aggrieved by the said order, the
Respondent have filed a Writ petition vide W.P.42485-
42497/2014 to quash the impugned order of the
Commissioner, BBMP and the High Court in its order

15
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dated 19.09.2014, directed the*Respondent and the
Builder to approach the BEMP Appeal Committee for
the relief under section $48(4) R/w Section 444 (1}{e)
of the Karnatakg_Nunicipal Corporations Act,1976.
Accordingly thesLaydiords and the Builders moved an
Appeal agdinst ¥ the impugned order of the
Commissjénér,™ BBMP before the BBMP Appeal
Committeé, and the said Appeal Committee after
exaprinuqg the title Deeds and papers of the
Lardlords and the Venkatesh have passed an order
dited 17.03.2015 thereby setting aside the impugned
order dated 14.07.2014 of the Commissioner, BBMP
as 1illegal and wunsustainable and restored the
Building sanctioned Plan and the License with
immediate effect and held that the said Venkatesh
has no right, title and interest over the propertied
bearing sy.Nos.83/1 and 2 of Mallasandra Village,
Yashwanthpur Hobli, Bangalore North Taluk,
Bangalore District. Respondent completes
construction despite Legal Hurdles. It is submitted
that the Respondents completed the construction of
the ‘Project’ and applied for the Occupancy Certificate
on 09.06.2017. In view of the legal hurdles which are
well within the Complainant’s knowledge, there was
a delay in getting the Occupancy Certificate of the
Apartment Units in the ‘Project’.

23. This is the history of litigation faced by the developer on
different forum for different kind of litigation. Despite of it the
developer is telling that he has completed the project. Is it
true? My answer is no., because the developer has not been
able to get the occupancy certificate for the reasons of those
litigations. Even then he has executed the sale deed in favour

of the complainants.
V)
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24.

23.

25.

25.

It is submitted on behalf of the complainants that even after the
sale deed having been executed by th¢ respondent in favour of
the Complaint, various common afnenities have been promised
while marketing the project as (pel) the project brochure stand
incomplete. Further the dom plainant has made several
allegations regarding the litigations and also about the
amenities.

However the complaittetht has sought for refund of the amount
paid towards BWSSB water connection and also towards car
parking. Noy ooming to the refund of the amount paid towards
BWSSB watersemd car parking. In this regard the developer has
contended\tiiat one covered car parking has been provided to
each, FMt™ owner in accordance with the sale deed. The
Complainants have sought for refund of amount paid towards
car_parking by making false and frivolous allegations in their
Complaints against the Respondent. It is submitted that the
Complainants want to enjoy the benefit of the covered car
parking space but they do not intend to give consideration to
the amounts expended by the Respondent to make
arrangements for covered car parking to each Flat Owner. In
view of the above, the relief of refund of amounts pertaining to
the car parking space may not be granted.

Of course I did not find any good reason in the claim of the
complaint with respect to refund of amount regarding car
parking since he has already taken the sale deed with car
parking.

Further the claim for refund of the amount paid towards
BWSSB is concerned it is the reply of the developer that the
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25.

Respondent has incurred expenaditure towards obtaining
approvals and NOCs from BESCQ@M, BWSSB, installation of the
STP, Pollution Control Board and other appropriate authorities.
It is pertinent to submit\Tirxal a sum of Rs. 50 Lakhs has been
expended towards apProvals from BWSSB by the Respondent
which forms party 6f~the record before this Authority. It is
submitted thatfesidents of the Flats have been provided with
bore well fagilityvor water and there has been no scarcity of
water. Hewce;”in light of the above, the Complainant is
disentitled, Trom seeking relief of refund of amounts paid
towards\BWSSB.

Fer/contra the complainant has said that the respondent has
claimed that the water connection could be made available only
if the concerned authority provides the same, however this does
not preclude the Respondent from applying for the same. As per
information obtained under RTI by the Complainants, the
Respondent is yet to apply for not only the water connection but
also the sewage connection for the Project.

26. Further it is submitted that the Respondent has failed to repeat

the same by producing any documents to establish the fact that
it has made an application for water and sanitary connections
with BWSSB and has only produced a no objection certificate
obtained at the time of commencement of the development work
of the project, which clearly goes to prove that the Respondent
has not made any application and that the sanitary connection
is illegal and that the Complainants would be the ultimate
sufferers if the BWSSB decides to take action. The Respondent
having collected money on account of BWSSB deposits has not
substantiated as to what is the exact amount that is paid and
o
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27.

28.

29.

has not submitted accounts as regards the amount collected
from the allottees towards the same. S¢ction 11 (4) requires that
the Respondent incurs all such codtl out of the money that he
has collected from the allottees. (T Would also become necessary
for the respondent to rended accounts for the money that is
collected in order to substantiate the fact that all the money
collected from the compfiants has been utilized for the very
same purpose.

I would say that ‘Yhe by looking into the argument and reply
submitted by=~tfe parties there are some of the important
stages. The “déveloper has sold the flats to the complainant
without &%tining OC. The complainant has filed the present
complailyt ™~ for the relief of delay compensation, to provide
amériities and also for refund of the amount which has not been
ulilized towards permanent water supply clubbed with dispute
regarding car parking.

I have said that the developer is liable to compensate the
complainant since the project is not officially completed.
Further he has executed the sale deed in violation of S.17 and
19(10) of the Act and thereby he is liable to pay compensation
till he officially competes the project.

The complainant has made serious allegation about the
amenities. The developer has defended himself by saying that
the complainant has agreed and satisfied with the amenities
and thereby conceded in the sale deed. It is the case of the
complainant that the developer has put monetary pressure and
mental pressure on the buyer to agree for such terms to take
the sale deed under such situation. It means the complainant

g
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is alleging something against th¢ récitals of the sale deed. The
developer said that so far af gliegation on the amenities is
concerned the buyer had to isstie notice under S.14 of the Act
which is not done by hirfryINMind some force in his submission.
The buyer has mixedsiiis\relief on different counts. I would say
that so far as amenuee’are concerned there shall be a report of
the expert. I waUld say that whether the STP is working to the
satisfaction gf#fte number of users or not? Whether the bore
well waterdis ‘wdfficient to feed to all the users or not? The so
called antefiities provided by the developer is in accordance with
the proidise made by him during the time of agreement of sale
or-n&t? These questions do arise when we talk about the
amenities. In this regard it is my firm opinion that a report is
Very much necessary from the expert to answer to these
allegations. In the present case no such attempt has been
made and as such I say that the buyer has to take necessary
steps in this regard. Hence, by restricting the relief regarding
compensation I allow this complaint in part. However the
learned counsel for the complainant has paid Rs.76,000/- in
excess to the developer and the same has to be refunded. I
would say that this complaint is filed for delay compensation.
What was the amount paid by the complainant in excess for
what reason is not the subject matter of this complaint. At the
time of taking the sale deed & possession and same may be
adjusted. With this observation I allow this complaint in part.

30. As per Section 71(2) of the Act the complaint shall be disposed
of within 60 days. This complaint was filed on 03/12/2019
where the parties have appeared on 24/01/2020
and the case was posted to 18/03/2020. In the meanwhile on
account of natural calamity COVID-19 the whole nation was
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put under lock down completely from 24/03/2020 till
17/05/2010. In view of the office griler the case was called
through Skype and finally heard tide) parties and as such this
judgment could not be passed within*the due time and as such
it is with some delay. With this pbservation, I proceed to pass
the following.

ORDER

a) The goMplaint filed in CMP/191203/0004869 is
heratfy allowed in part.

b) The developer is hereby directed to pay delay
compensation on the principal amount paid by
the complainant in the sale deed towards
purchase of flat @ 2% above the MCLR of SBI
commencing from the date of sale deed till the
date of receipt of occupancy certificate.

c) In case any delay compensation has been paid by
the developer under the sale deed or before
execution of sale deed the same may be deducted
in the delay compensation as ordered.

d) The developer is also directed to pay Rs. 5,000/-
as cost of this case.

e) Intimate the parties regarding the Order.

(Typed as per Dictated, Verified, Corrected and
Pronounced on 30/12/2020).
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