TROF T DO ea:;cés@ AONOTED TRYTIT,
Karnataka Real Estate Regulatoi ; Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Bu' din, Backside, CSI Compound,
3rd Cross, Mission Road, Ponga uru-560027

PROCEEDINGS CF THE AUTHORITY

Dated St of AUGUST 2021

1. CMP/180106/0000378 ....Complainants
HARI S,
No.301, 2nd Flgor,
15t Main, MT1C) Layout,
Hongsand 'a, E egur Main Road,
Bengaluru - 560068.

2. CM.?,131120/0001642
RAJESH K N,
Fiat No. U34,
Ground Floor, 14t Cross,
Malleshwaram Swimming Pool Ext,
Bengaluru — 560003.

v/S

PRABHAVATHI BUILDERS &

DEVELOPERS PVT.LTD., ... Respondent
No. 27/89, 4th ‘B’ Cross,

30t Main Road,

BTM Layout 2nd Stage,

Bengaluru - 560076.

ddekdk

These complaints have been filed against an unregistered project
“Prabhavathi Comforts”, measuring 1053 sq feet situated at Sy. No. 244 &
235/3 at Begur Village, Begur Hobli, Bengaluru South Taluk.
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3reds OoHe® QFeR® PO TRTC,

Karnataka Real Estate Regulatorv ZAuthority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Building Bac! side, CSI Compound,
3rd Cross, Mission Road, Beng;‘:ru_'~60027

The complainant Mr. Hari. S, comnleint searing No. 378, has stated

the following in his written arguments (! aterl 14/11/2018.

3

. The complainant and lis wife who were working South Africa had

booked a flat bearing Nu. S-13, 204 Floor, in the project named as
Prabhavathi Coinfor.s measuring 1053 sq feet situated at
Sy.No.244 (nd 225/3 at Begur Village, Begur Hobli, Bengaluru
South Tehik which is developed and to be constructed by M/s.
Prabava hi Builders & Developers Pvt. Ltd., The complaint had
eni‘ered into a Sale Agreement and Construction Agreement on
£8/02/2016 for total consideration of Rs.34,00,000/-.

. The complainant had availed bank loan from State Bank of India,

Malleshwaram Branch Pursuant to which a Tripartite Agreement
dated 29/03/2016 with the respondent and State Bank of India

was entered.

. The complainant has paid a sum of Rs.3,50,000/- as booking

amount on 08/01/2016, 21/01/2016 and 13/03/2017.

. The bank had disbursed of Rs.24,48,000/- to the respondent

directly to his account. All the documents for bank verification
were given by the builder to the bank. Even the respondent had
issued a letter dated 10/03/2016 undertaking that the said
property is not subjected to mortgage, loan and no charge has

been created on it.

. In the month of June, 2017 when the complainant approached the

Respondent for the registration of sale of the Flat, the respondent
sought more time as the construction is not completed. The
complainant when secured the Encumbrance certificate for the
flat No.S-13, Prabhavathi comforts, it came to his knowledge that
the said Flat No.S-13, was already sold by Respondent to one A.
Jeevan Reddy on 19/08/2015 and he had mortgaged the said
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TRERE DONOT QCEF JONOTF TRPTT,
Karnataka Real Estate Regul~:ory Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Buil. ing sackside, CSI Compound,
3rd Cross, Mission Road, P.;.lbwlu_'u-560027

10.

property to Corporation barlz wav of registered Mortgage deed
dated 11/09/2015.

When the complainant confronted the respondent about the
alleged previous sale a7 mortgage they admitted that the said flat
has been sold t3 Jeevan Reddy. They promised for alternative flat.
But the crinplamnant came to know that the respondent has
cheated sevoral other purchasers in the same manner and several
policc complaints have been filed against the Managing Director,
proroater and his family members.

T ther it is pertinent to note that construction has not been
completed in the project Prabhavathi Comforts and it is left
unfinished.

Without other alternative the complainant lodged complaint dated
20/09/2016 before MICO Layout police against the respondent
and its promoters which have been registered as Crime
No.468/2017 for offences punishable under Section.420 read with

Section 32 of Indian Penal Code and case is under investigation.

- The respondent has now illegally and unfair practice collected an

amount of Rs.27,98,000/- from the complainant and his banker.
Further the complainant has already paid EMI of Rs.5,60,380/- to
his banker. So the complainant has suffered a total loss of
Rs.33,58,380/- due to the illegal act of cheating by the
Respondent.

The complainant submits that because of the fraud played by the
respondent, he and his wife left their job in South Africa and came
back to India to clear the issues with the respondent and doing
odd jobs. Because of the illegal activity of the respondent,
complainant and his wife lost their lucrative job and future

prospect.



TTOFdE DO RCE® ACNOZED T/RTT,
Karnataka Real Estate Regulatc:y Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Buildin,_ Bs _kside, CSI Compound,
3rd Cross, Mission Road, Ber gai. *'u»_'<60027

11.

12.

13.

The complainant requested the Autherity to direct the Respondent
to pay Rs.33,58,380/- to the complainant with interest at the rate
of 18% p.a. till the date o: realization.

Compensation of Rs.25,00,000/- for Mental agony, harassment,
financial loss, loss of earning (As petitioner and his were working
in South Africa cud came to India for registration of flat and were
not able %o g¢ back because of this issue.

Any suit relief which this Hon’ble Authority deems fit in the

intercxt of justice and equity.

The <omplainant Mr. Rajesh K N, complaint bearing No. 1642, has

stated the following in his written arguments dated 29/07/2019.

1.

The complainant and his wife who were working in UAE had
booked a flat bearing No. S-10, 2ad Floor, in the project named as
Prabhavathi Comforts measuring 1053 sq feet situated at
Sy.No.244 and 235/3 at Begur Village, Begur Hobli, Bengaluru
South Taluk which is developed and to be constructed by M/s.
Prabhavathi Builders & Developers Pvt. Ltd., The complaint had
into a Sale Agreement and Construction Agreement on
13/11/2015 for total consideration of Rs.30,50,000/-.

. The complainant had availed bank loan from Central Bank of

India, Sheshadri Road, Gandinagar Branch Pursuant to which a
Tripartite Agreement dated 25/11/2015 with the respondent and

Central Bank of India was entered.

. The complainant has paid a sum of Rs.6,00,000/- as booking

amount on 13/11/2015 through RTGS Rs.5,90,000/- and
Rs.10,000/- from Debit Card.

. The bank had disbursed of Rs.21,00,000/- to the respondent

directly to his account. All the documents for bank verification

were given by the builder directly to the bank.
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TROFEIT DO ageése NONOTED TRQPTIT,
Karnataka Real Estate Regulztory Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Builc ‘ng Lackside, CSI Compound,
3rd Cross, Mission Road, P, lb~l£11-560027

. In the month of Septemhksr, 2017 when the complainant
approached the Respondent for _he registration of sale of the Flat,
the respondent sough. mere time as the construction is not
completed. The coripicinant when secured the Encumbrance
certificate for the fla: No.S-10, Prabhavathi comforts, it came to
his knowlesge tiiat the said Flat No.S-10, was already sold by
Responrcent to one A. Jeevan Reddy on 19/08/2015 and he had
mortgeed the said property to Corporation bank way of registered
Mor.pase deed dated 11/09/2015.

Wren the complainant confronted the respondent about the
alleged previous sale and mortgage they admitted that the said flat
has been sold to Jeevan Reddy. They promised for alternative flat.
But the complainant came to know that the respondent has
cheated several other purchasers in the same manner and several
police complaints have been filed against the Managing Director,
promoter and his family members,

. Further it is pertinent to note that construction has not been
completed in the project Prabhavathi Comforts and it is left
unfinished.

. Without other alternative the complainant lodged complaint dated
20/09/2017 before MICO Layout police against the respondent
and its promoters which have been registered as Crime
No.467 /2017 for offences punishable under Section.420 read with
Section 32 of Indian Penal Code and case is under investigation.

. The respondent has now illegally and unfair practice collected an
amount of Rs.27,00,000/- from the complainant and his banker.
Further the complainant has already paid EMI of Rs.18,06,392/-
to his banker. So the complainant has suffered a total loss of
Rs.45,06,392/- due to the illegal act of cheating by the

Respondent.
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TOOFWIT DOHOF DT ACNOZED TRRPTT,

Karnataka Real Estate Regulatc=y Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Buildin, Be _kside, CSI Compound,
3rd Cross, Mission Road, Ber ga.. ~u- 360027

10. The complainant submits that tecavse of the fraud played by the
respondent, he and his wife le* their job in UAE and came back to
India to clear the issues vith the respondent and doing odd jobs.
Because of the illegal = cavity of the respondent, complainant and
his wife lost thei lucrative job and future prospect.

11. The complaizan: requested the Authority to direct the Respondent
to pay R#.45,16,392/- to the complainant.

12. Comrecutation of Rs.25,00,000/- for Mental agony, harassment,
financial'loss, loss of earning (As petitioner and his were working
w1 'AE and came to India for registration of flat and were not able
v> go back because of this issue.)

13. Any other relief which this Hon’ble Authority deems fit in the

interest of justice and equity.

Notices were issued and an enquiry conducted on 30/07/2019,
20/12/2019, 10/01/2020, 29/01/2020, 05/02/2020, 19/02/2020,
03/03/2020, 25/03/2021, 07/04/2021, 29/06/2021, 02/07/2021 and
finally on 08/07 /2021 on which date the case was posted for orders.

The matter was heard over SKYPE. Complainants and Advocate for

Respondent were present.

On 25/03/2021, Advocate for Respondent filed Statement of

Explanation offered by the Respondent, which is as follows:-

1. The Respondent served with notice for hearing dated 30/12/2019
and called upon to appear for hearing before this Hon’ble
Authority, either to register the project or give explanation as to
the non-registration of the project by the name “Prabhavathi

Comforts”.
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TR W3T DODY® DT ACHOTLD TRTT,
Karnataka Real Estate Regulat~ry Authority,

#1/14, 2nd Fleor, Silver Jubilee Block, Unity Build ng Tackside, CSI Compound,
3rd Cross, Mission Read, B, tb‘lu; 1-560027

2. It is stated that the responde=t is # company incorporated under
the provision of Indian Compeaies Act, 1956 involving in the
business of Developmunt and construction. The respondent
entered into a Joirt Levciopment Agreement with Sri. Raghu Ram
Reddy in order to taue up construction of Residential Apartment
known as ‘Prachavathi Comforts’ in the properties bearing Sy. No.
244, mrasuring 28 guntas Sy. No.235/3 measuring 10 guntas
situsiicd ot Begur Village, Bangalore. The said agreement entered
on .1/55/2012, i.e., prior to the Real Estate (Regulation and
Darelopment) Act came into force and obtained building sanction
plan on 08/11/2013. The project started by the respondent prior
to above Act came into force and therefore the provisions of said
Act are not applicable for this project.

3. It appears that the complainant made a complaint to this
authority falsely alleging that he had entered into sale agreement
and construction agreement dated 06/08/2016 with the
respondent total consideration of Rs.34 Lakhs and out of the said
amount maximum sale consideration paid by him and despite the
same the respondent allegedly sold the flat to third party for which
agreement of sale entered with him, and thereby cheated etc., him
that on the basis of above said complaint, the Hon’ble Authority
was pleased to issue aforesaid person against the respondent in
order to harass and claim more amount from the respondent.
That apart the complaint filed by above said person does not
attract the provisions of RERA Act and therefore the alleged claim
of the said person is of Civil consequences and therefore this
authority has no jurisdiction to act on basis of complaint given by
him and therefore also notice issued by this Authority does not

survive in the eyes of law.
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TUOFEdT DODOF AT ACPOZED TWRTIT,

Karnataka Real Estate Regulatooy Authority,
#1/14, 2nd Floor, Silver Jubilee Block, Unity Buildin, B2 _kside, CSI Compound,
3rd Cross, Mission Road, Ber ga. -u- 760027

4. It is further stated that the rezpo~deat is unable to complete the
said project due to administrative reasons and therefore the
respondent entered into 2 Memorandum of Understanding with
“Prabhavathi Comforts ~Owners Welfare Associaiton” on
21/05/2017. The Prabhavathi Comforts Owners Welfare
Association sgre~a to complete the pending works of Prabhavathi
Comforts pro,=ct and to give possession of each flat to purchasers
accorimzly. The respondent handed over the entire project to the
Prabhovachi Comforts Owners’ Welfare Association and therefore
i+it for Prabhavathi Comforts Owners Welfare Association to
c2gister the project with this Authority.

5. In view of the aforesaid facts and circumstances the respondent
has not registered the project and it is not in the picture of said
project after entering into an Memorandum of Understanding with
above said Association. Therefore it is just and necessary to
accept the explanation offered by the respondent and drop the

proceedings against the respondent.
Heard both sides and perused the documents.

The claim made by the Respondent, that the jurisdiction of RERA
does not apply in this case is not correct. The liability of the promoter does
not cease to exist merely because he entered into MOU with the
Prabhavathi Comforts Owners Welfare Association on May 21, 2017. It is
pertinent to note that the building was incomplete as on that date and the
MOU was for the purpose of completion of the project. Hence for the
purpose of RERA, it was an ongoing project as on June 1, 2017 when
RERA came into existence. It may also be noted that Para 6(j) of the MOU
holds the builder developer answerable in the court of law or any other
Authority / persons in case of any dispute during completion of project till

possession by the purchasers.
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BOOE 83T DODW® DR AODOFD TRTT,
Karnataka Real Estate Regula<ory Authority,

#1/14, 2nd Floor, Silver Jubilee Block, Unity Builc. ng Lackside, CSI Compound,
3rd Cross, Mission Road, By ‘11£ 1-660027

The list of allottees which is enczlised along with the MOU by the
Prabhavathi Builders and Developers Pv.. Ltd., mentions at serial No. 16,
Flat No. S-13 booked in the namea of Hari. S, and Flat No. S-10 in the name

of Rajesh K.N at serial No. 32 The complainant (complaint bearing No.
378) Mr. Hari. S paid a (otal sum of principal amount Rs.27,98,000/- and
the complainant (comapiann bearing No. 1642) Mr. Rajesh K.N paid a total
sum of principsi ainount Rs.27,00,000/- to Prabhavathi Builders and
Developers Pvi. Lid., The Agreement for Sale between the two parties is

also produced by, the complainants.

Ho.vever the Corporation Bank vide their letter dated 18/07/2017
*ook nossession of Flat No. S-13 in lieu of non-payment of a loan of
ko 63,31,227/- taken by the borrower No. 1 Jeevan Reddy A and Borrower
No. 2 Lokeshwar Reddy Byni (guarantor) on the basis of a demand notice
dated 05/10/2016 issued to the said borrower. The mortgage notice
mentions that Flat No. S-13 had an Agreement for Sale in respect of
borrower Jeevan Reddy dated 19/08/2015 and Agreement for

Construction on the same date.

However, the Agreement of Sale between Prabhavathi Builders and
the complainant Hari. S for Flat No. S-13 is dated 08/03/2016. Obviously,
the builder had knowingly done a fraud on the complainant Hari. S and

have cheated him into parting with Rs. Rs.27,98,000/-.

Similarly, the Corporation Bank also took possession of Flat No. S-10
on 04/08/2017 in lieu of non-payment of loan taken by the same borrower
Jeevan Reddy and Lokeshwar Reddy Byni (guarantor) to the extent of
Rs.61,14,044/-. The demand notice was issued to the borrowers on
06/02/2017. The Agreement for Sale as mentioned by the Bank document
in this case was 19/08/2015. Here again the builder knowingly sold an
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ToRFEdE DOHCT DAL RCHOZTEY TRTT,
Karnataka Real Estate Regulatsiov Authority,

# 1/14, 2nd Floor, Silver Jubilee Block, Unity Buildiny, B~ _.kside, CSI Compound,
3rd Cross, Mission Road, Ber gaw. *u—_f~60027

already sold property to the complaineiil Paizsh K.N as per Agreement of
Sale dated 13/11/2015 and willfully cl.=at:d him of Rs.27,00,000/-.

In view of the above, 'iis clear that Prabhavati Builders and
Developers Pvt. Ltd., delitcratey cheated complainant Sri. S. Hari and
complainant Sri. Rajesl: K. N’ and have caused them financial loss as well

as mental harassme:. t

In view o1 ti.e obove, following order is passed.

ORDER

The project ‘Prabhavathi Comforts’ comes into the

purview of RERA as it was an ongoing project as on June
1, 2017.

The complaints bearing No. CMP/180106/0000378
and CMP/181120/0001642 are allowed under Section
18(3) of the Real Estate (Regulation and Development)
Act, 2016.

In the interest of justice and equity the respondent

the Prabhavathi Builders is hereby directed as under:-

(i) To offer its explanation on the issue of non-
registration of this project, as an ongoing
project, since the project was not completed
in all respects as on the date of
commenéément of the Act. An opportunity
is hereby given to show cause as to why
penalty @ 5% of the project cost should not
be levied under Section 59(1) of the Real
Estate (Regulation and Development} Act,
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TOOF 8T OONY® QFets JOPOTR TWRTT,
Karnataka Real Estate Regulatcry A uthority,

# 1/14, 2nd Floor, Silver Jubilee Block, Unity Buildw = Packside, CSI Compound,
3rd Cross, Mission Road, Briigal T 560027

2016 for failure o rerister the ongoing
project within thi=e .nonths from the date
of commencement of the Act.

(ii)) In respec. o1 the CMP/18016/0000378,

filed by complainant, Mr. Hari 8,
“espondent — promoter shall refund the
1 llowing:
Principal amount of Rs.27,98,000/-,
together with interest computed @9% from
the dates on which the payments have been
made by the allottee Mr. Hari S upto
30/04/2017. Further, the said principal
amount of Rs.27,98,000/- shall carry
interest @ 10.75% from 01/05/2017 to the
date of actual payment of principal and
interest so accured.

(iiif In respect of the CMP/181120/0001642,
filed by complainant, Mr. Rajesh K.N.,
respondent — promoter shall refund the
following:

Principal amount of Rs.27,00,000/-,
together with interest computed @ 9% from
the dates on which the payments have been
made by the allottee Mr. Rajesh K.N., upto
30/04/2017. Further, the said principal
amount of Rs.27,00,000/- shall carry
interest @10.75% from 01/05/2017 to the
date of actual payment of principal and

interest so accured.
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Karnataka Real Estate Regulatzoy Authority,
# 1/14, 2nd Floor, Silver Jubilee Block, Unity Buildiny, B -kside, CSI Compound,
3rd Cross, Mission Road, Ber gai. “u-_f'6002’7

(iv)] As regards the cor.pei.salion payable to the
complainant — allcttecs, by the promoter -
respondent, tie complainants are at liberty
to file < se~arate complaints before the

Adju licating Officer of K-RERA.

\‘b\uxl-p

o e, —
(Neel-mavui N Raju] (D. Vilsﬂlnuvardhana Reddy)
Meraber Member
K-RERA K-RERA
(H. C\?hshore Chandra)
Chairman
K-RERA
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