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a. The armount of disproportionate gain or unfair advantage,
wierever quantifiable, made as a result of the default;

b. The amount of loss caused as a result of the default;

The repetitive nature of the default;

d. Such other factors which the adjudicating officer considers

i

necessary to the case in furtherance of justice.
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18. In alternative if the agreement are refused to be honored
by the complainant in spite of there being no provision for
termination under the Agreement for the sale and construction.
And since the agreements are being terminated by the
complainant themselves, Respondent shall offer the Town House
to third parties and upon sale of the Town House and after




reconciling the accounts, and paying back the Principal amounts
Paid by the Bank as agreed under the Tripartite agreement in
spite of Bank being not made as a party to this complaint and
only thereafter respondent is ready to refund the amount due to
the complainant, IF ANY AVAILABLE without any interest on
damages. and not the amount as demanded by the complainant
In the complaint and such demand is not acceptable to the
Respondent and denies the same. In view of bad market in sales
Respondent seeks 10 to 12 months’ time in this regard to offer
the Town House to third parties in case Complainant refusing to
take the Town House in terms of RERA Registration date i.e.
31/03/2019
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67. None of the provisions of PERA iinposes any penalty retrospectively
even in the case of ongoing srojects. The offences referred to in Chapter
VIl (Sections 50 to €3) apply to offences committed after the
commencement of RERA. Tiie requirement to pay interest under Section
18 of the RERA is .ot a penalty since payment of interest is
compensatory in rature in the light of the delay being suffered by the
flat purchaser, who had paid for his flat but did not get the possession.
Even assuming that the interest is penal in nature, the levy of interest is
not <ctrospective but is only based on antecedent facts; it operates
prospectively. The interest payable under section 2(za) Explanation (ii),
is the same interest that would have been payable by the flat purchaser
for causing delay in payment”.
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When compensation for mental agony can granted:- In the case of
Ghaziabad Development Authority v, Union of India, wherein, whilst
Act, it has been held that no damages are payable for mental agony
in case of breach of ordinary commercial. The Supreme Court
considered mental agony had been fixed not within the realms of
contract but under principles of administrative law. In this_case the
award towards mental agony was deleted on the ground th.at these
were no pleadings to that effect and no finding on that point. There
is no conflict between these two authorities. Thus whi:re there is a
specific finding of misfeasance in public misfea:ancz in public office
then the principles set out in Ghaziabad Deelopment Authority case
will have no application and the principias set out in Lucknow
Development Authority’s case, wovia apuly. In such cases it would
be open for the Commission/ Fcrumis to grant compensation for
mental agony.
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